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viz. making of Executors is manning 
in the writing: Nay, the pointing 
bim Executor who is named in & note 
left with A B. is no ſufficient maki - 
an Execucor , faith the Symmiſ.. | 
of ſuch nuncupative Wills, Mr. 7305 2 Tot. 
reaſonably ſaith, that ir properly hath 
place, when one-ſuddenly taken with 74 
ſickneſſe violent, dares not ſtay thewri> = 
ting of his will, for fear of prevection © _ 
by death; and therefore prayes his Cu- 
tate and others to witneſſe what his Win 2 
is. To this Will not written there muſt. 
be ſeven witneſſes, and ſuch as come 0 . 


by chance, but are eſpecially called W 
that purpoſe, ſaith the Summit. 


What ſbal amount to a making one R creo: 
er What word: ave requiſite fame, 


Hime before made to appear, cher F 
L the being of an Executor, i an eſs} 


ſentiat 


Near, 
ſential part of a Will, and ſo de eſſe, and 
not 4s bene eſſe, only of a Will and Te- 

ſtament; let us now ſee, Firſt, By what 
words an Executor may be made. Se- 
condly, De modo, in what manner it may 
be done, how the power and authority 
of-Executors may be limited and divi- 
ded. As to the firſt, though one doe 
expreſly by Will name or appoint any to 
be Executor, yet if by any word or cir- 
. cumlocution he recommend or commit 
to ane or more the charge and office 
which pertains to an Executor, it amoun · 
; teth to as much as the ordaining or con- 
ſitituting of him or them to be Executor: 
dee As ifhee declare by his Will, that 4 3. 
E. ſhall have his goods after bis death, to 

n pay his debts, and otherwiſe to diſpoſe at 

dis pleaſure, or to that effect, by this is 

. made Executor, as was concei- 
| _ ved by theJudpes in the late Queens time, 

as And long before that, it was held, That 

if one doe will only that 4 B ſhall have 

ts. Dy. the Adminiſtration of good he is thereby 
"gp made Executor: yea, inthe ſaid late 

* ns time, one giving divers Legacies, 
&7- and then apoointing that his debts and 
legacies being paid, his wife ſhould have 
the reſidue of his goods, ſo that ſhe put in 
1 Crue | 


2 * 


Ca 
* xp” 


5 ſecurity for the 


„ MEER 
* 
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Viz.) Manwod, Harper and Mony- 
an, in the Lord Dyers abſente. And 
ſo aſſo where an Infant was made Exe · 


cutor, and A & B. Overſeers , with this 


condition, That they ſhould have the rule 


and diſpoſition of his goods, and payment 
& receipt of debrs unto the ful age of the 


Infant ; by this were they held to be Ex- 
ecutors in the meane time. And if A be 
made Executor, and the teſtator after in 
his Will expreſſeth that B ſhall admini- 


ſter alſo with him, and in ayde of him; 
here Bis an Executor as well as A. and if 
 Arefuſe, B alone may prove the Will 


as Executor, notwithſtanding it be_only 


| ſaid,be ſhall adminifter with A. and in | 


aid of him : thus many wayes, and by di- 
vers words of implication one may be 
made Executor, although not expreſſy ſo 


named by the Wil. But if 4 be made an > 
Executor, and-ZB a Coad jutor, without 3 
more, heis not by this an Executor Witt 
2 


ſuch Coadjutor or Overſeer any power 


A. as in K H.6.his time was beld;norhath - 


to Adminiſter or intermedle, otherwiſe 
then to counſel, perſwade and adviſe; 


— 


by this without more, was ſhee an Exx 7 
” ecutor, as was held by three Juſtices, 


yer 


; an." 


2 4 
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6 Jet L think he may , and in conſciene 
4a} ſo do: And if that will not pr 


2 3- 3y Nile to rectiſie negligence, or miſc 


ings in Executors, he ſhall well perfor: 
the truſt repoſed in him, if he complai 
in the ſpiritual Court, or Court o 
Conſcience and it is reaſon, I this te 
that fo doing upon; juſt cauſe, his char 
ges be borne ont of the Teſtatots eſtate 
er the Executors purſe, who otherwi 
ö would not be reformed. 


How an E xeontor or bu Execatorſhip 
may bee limited or qualified in ſpe 
ciall manner, different from the ge 

' werall. | 


Nos let us fee how this making of 
* an Executor may be ſpecially qua 
uiſied; and firſt, the time may be limited 
Bs oro be Gaal fun begin to be Executor 
.- = either — 1 9 ume 
;cantingency.- Secondly, the creation 

may be conditionall. Thigdly,ic may b 
partial or dividedly, and not intirely. 

*. 8 7 F. to bee his Executor a veere « 

more time after his death, this is goc 


alli A B bs Ap to o be} X 
* ſhall come to. TY, 
* in the meane time he dieth.in- 2 
eftare ine, one may, appoint the ade = 
zzecutor of 4 to be his Executor: ror Fro 
| \ if he dic before 4. he is inteſtate eds 
Mill A die; This creation may alſo be 72 th | 
pnditional, and the condition may ei- andy 7 by... 
ter be precedent or ſubſequent. Inthe 16098 | 
in of K. H. 6. one named A and . 9 A 
is Executors, and if they would nog A 4 
it upon them, then Cand D. ſhould * 3 
de bis Execntors, and then there A and 
B refuſed, andthe queſtion was ,- whe- 
* in ſuit againſt rhe debcors of the Te: 
, Aand B ſhould joyn CAT 
. as where foure Executors 
„ and gwo refuſe, and the — 
d prove the Will, yet all four muſt 
ey in ſuite againſt the Teſtators 
dtars , 45 was there admitted: but in 
ie principalcauſc it was reſolved, That 
e ſuite ſhould be only in the name of 
*. D, for that the appointment of 
n Execators, if A and & did ref 
did imply, that then they onely ſhonl 
be Executors. . And here all four were 
0 r made, nor intended to be Execy- 
00 toes, hut 30d S upon a condition ſub- 
ſequent 


he offet of © 
| 8 95 ſhould not refuſe : 
and D upon a condition precedent 
viz. if A and B did refuſe. It is uſual 
make one or more Execucors , con 


. onally, that they put in ſecurity tof 
_— or in generall to performe tf 
nor was it ever doubted, as I think 
but that this was good: yet I ſhould ad 
viſe, that ſuch condition be plainely thu 
expreſſed, viz. either thus; — if 1 
do put in ſecurity, &c. by ſuch a day; 
that then he ſhall be Huss elſe not 
or thus, viz. to make him Executo 
conditionally , that before he do admi- 
nifter (Funeral perhaps excepted ) hee 
ſhall put in fach ſecurity ; elſe perhaps 
hee being Executor till the Condition 
broken, in that mean time he may have 
diſpoſed of all , or moſt part ofthe Te 
ſtators eſtate. In the late Queens time, 5 
there was a Caſe remarkable to this pur. 
poſe: One Willed, that if his wife ſuffe- 
ted S. to enjoy Black- acre(being belik 
2 25 t of a Joynture) for ares years , 
then ſhe ſhould be his Executor, or elſe 
* AB. ſhould: and the queſtion was 
the Common Pleas , whether preſently 
before the end of the three years, ſhe 


were Executor , or not till ſhe ſaffer 
TD 


£ 


in 


e Lind to 0 21 
an 1 * — 2 
Lote rage that ſhe was preſently 
ith until ſhe ſhould diſturbe 1 
A 4 Son that done, it was agreed, 
at the Executorfhip would , by vertue 
ik ofthe Condition, be transferred from the 
Ic 42 to 4B. But now during theſe 
i three years might ſhe have diſpoſed of 
l che goods of ber husband; yea, with- 
none of theſe three years, and ſeſſe time, 
e aid then - have broken the Condition 
or and have left to A B adry Executorſhip. 
n- No to the third Point, one may di- 
ee ride his Executors power three wayes, ; I > 
pee, Really, Locally, or  Temporally, :s K 
oft ke ly thus; He may make 4 his Ex- 2654 * 
ve kcutor for his plate and houſholdſtuffe: b 5 
kor his ſheep and cattel, C for his 
e, {> afes and ares by extent, D for his 
8 is due unto him, and ſo divide the - 
po et and Adminiſtration of his Execu- 
rs at his pleaſure. He may divide them 
, or their power Locally, viz. 4 for J 
is goods in Com- Buck. F. for thole in 31-44 3 eg 
oO von. and C for thoſe in Com. Bert. 
le may alſo divide them in time: vx. 
# ite, or any other perſon. to be Ex- * 
x during her * or during the mi-. 
nority 


ny, * 


* < . * . a — . : , 

r "4. af * 
* * . oY -' ? 4 3 4 — ” 
, "44 * 


naority of his ſon, or ſo lo ſhe con 
* etutor. 5 of like ſimitations or diviſion 
either ſor time, place, or things, whet 
with they ſhall intermeddie. Nay dout 
ſeſſe one may be made Executor for of 
particular thing only, as touching ſuc 
- Statute, or Bond, and no more; ad 
thereof good uſe may be made, as I thi 
thus. Many have Bonds, Statutes, 
Recogaizances, for warranty or enjo} 
ing of Land, or freeing, or ſaving barn 
leſſe from incumbrances, in general 
particular: Now be which hath the 
ſelling the Land, may by Letter of . 
rornie hwfully aſſigne them to the p 
who buyeth the Land or Leaſe; but tl 
notwit hſtanding, the intereſt remains 
him who ſelleth, and by his outlawr 
rhey may be forfeited, or by him releab 
any Bond to the contrary not wit hi 
ding; and if he die, the muggeſt in L 
ar Willbe in, and go to bis Executors, and 
ina their names; only Suit or Execution g 
1 — de had and maintained. 1 
1 Now then, if the Vendor, beſides 
= ſignment, make, as to this Statute, | 


*_ *- copnizance or Obligation, only the 
dee Executor ; By this the intoreſt,, 


xr oe 2 alex be io "I 
nce nne bt ee F 
or 13 1 75 name nerd to be ue bd - 
ry 1 15 n c cherecf But 

enlee, His beirs and affi 
nade Execy ors, ſo as 2 
bh 30 to them one after another wirh- 
Qt rene zewed making of Executors. Thus 
part make nd other Executor, he 
TN h inteſtate as to the reſt of his eſtare, 


© this rh pnly fhal have an 


. 
— 


EX cutpr, and muft have a Will proved: 
Tho. be doe make another Will 
1555 


ate reſidue, there myſt be tio 
ills proved. But in che other caſe, 
here by one only Will, one is Executor 
or one part of the eſtate, and another 
Another, there being but one N 
wpyed, one proving of it fufft ö 
k though io che premiſes of Will two 
| a de tors joyntly and equally ; 
j + there may be a Provs/o, that one,ſhal 
eddle « uring the others life, 10 is B. 
wall be Execucors ſacceffively, — 7 
* uy ointly; and thas alſo to other x 
. . A r 2 + or 
0 may make the partion 
ofantbority. Yar if the Previſo or 
Re” 4 Cz chu 


- = 


| 22 ˖ The : office 8 
claule lubſequent, be meerly chat 1 
the premiſes , it will be void; 
two were made Executors, with 4 Þ a Prot 
_$ or clauſe, that one of chem t 
unn 'Adminifter his goods. This was hi 
==Y voide for repugnaricy by Braduel 
_Englefield Juſtices. But Firzherbert, ] 
ice was of mind,that it was not void, i 
utterly, repugnant. For the other 100 
joyne in ſuits, though not Adm 
and, Juſtice Shelly was of a wa pit 
different from all the reſt, vic. that he 
wos a repugnancy; but the, 4 500 
ſhould control the premiſes , 10 th 
oge only ſhould be Executor. 


14 bo may make an E xcMtor. . : 


Wills, and conſequently 
for that is all one: whoſoever may m 
4 Will may make an Execytor: Thet 
+ - pipfteen ſeyerall kinds of perſons unab 
ds the Canoniſta fay, to make Wills, 
iti many of them wee will not Ik 
8 becauſe we find no mention 
them in our Law. The perſons principal 
& moſt uſefully te be conſidered of 
are either the deſectiye in underftandit 


8 Ome perſons may be nac to m 
Execufor 


atv E x:2.c.8 0 1. | 
In ntant 3 ele, 
IT eivein power or intereft, as Mo- 
95 Vert or married, perſons o 
BY ” convict or excommunicate,. | 
ome ' ich we wil give of others, as All 
drporations, Villains, Monks & Fxi- 
As or infants and women covert, 
much is to be ſaid of each of them 
nc their Adminiſtrations, we wil forbear - 
d treat of them in this place ; but after 
do it of each ſeverally. ; 
To begin with an Idiot; naturally be is 
ot As to make a Wil, as was reſolved in 
Spiritual Court, becauſe he wahrt the 
Reaſon to conceive what it is fit 
Ir x dim to Wil; nor doth the Common 


1 

| Fl Execworss elſe not; ny one 17 4 
ar lickneſs become of a ſane memo | CM 

7 N to diſpoſe of lands or g | "= M 
ant, ſaith Maſter Perk. if have; 


* 4 nderfi 1 as he ret. | Pak 36. 


= 


lin 


aer K. e 8. ic is Tek 1 11 yr 


demur- 


* deaf and dumbe born, 1 wake Vids 255 — 
| 5 


. — 


| 10 1 by ſignes kerle his 
A 
bay Fil may make, or be an Ex6 
tof, #6 as he be ngt in Alien enemy. 
ſuch cavhor fue, is in the late 5 
time was held ; but rhere the dou 
whether ; a ſubje& of Spain were at t 
time to be held ati enemy, no wat bei 
proclaimed berueen the Kingdome 
thougb hot liy exerciſed. | 
As for perſons Attainted Ednyich . 
ot Our-lawed, it will be fuld, rhat © 
cun have no goods of rheir ownie 
conſequently they can make no 
nor Executors; and it is hot to be de 
„that we find it pleaded ſometime 
Necutors, that their Teftatots $ 


; ob 'fiwed: But firſt it is clear, that 


and every of thef& may have got 
Executors 7 others, Wbictr neither 
divefted by oil tor Villaoage. | 

Ie as toùchin be Fo they may, it 


\ Teftamencs, 'Anif that an theft Tore 


periofis may be tors, is alto Ve 
So alfo conching Vithins, Monkrt 
Frie 


Be + "au E Exawouns 7 Re Res 
\who'can have no goods to their 
1 uſes, Aud that one attainted of 
may have an Executor, appeares 
che Caſe in the late Queenes time, 
in it was long debated, whether 
jeh an Executor might maintaine 3 
it of error, or not, to reverſe the at. 
inder of the Teſtator: And as for o- 
| Out- lawries, the Plea thereof by 
tie Executors, that their Teſtator was, 
beißg ad died out · lawod, proves not a nuſlity 
me f the Will, or Executorſhip : for then 
„ey might have pleaded, that they were 
ie er Executors,' But it tends- to this, 
ch ver no goods did, or could come to them 
„or ſatisfaction of the debts by reaſon of 
at-lawry ; yet it bath been delivered, 
deine of old onfy in many books, but dy 
nes Wome of late, that debes upon conti 
frofphere the defendant may wage his Law; . <a 
not forfeited by out-lawry., nor un- 3. 5. $622 
in damages for treſpaſſe in battery is 
falſe impriſonment, &c. Quer. O 2 
each of Covenant. - But gooderaken fr 2 5 
way by x treſpaſſer, may yet be for- 
ut by the attainder or out-lawry- of 3% 47 
re im from whom they _ taken, br ee | 
de the property in righr ſtill a — * 
ed to him, and be — have KING 1 9 
rig C 4 then - Ad 


9 5 < 
- 
9 


. them 

therefore the action for. this ſhall ng 

come to his Executor, but for the: othe 
not forfeited, it may. 
*1548.7ſo7. - Whether an Excamnanoicated perſc 
8 * be able to make a Will or not, may | 
A ſome doubt, ſince Keble denietb him al 
lity ta preſent to a Church; and. in tl 
| farm, 1. very point anciently the opinion of Cs 
ils bath beene Negative, but mo 


lately grew n. 


Who _ by Exeritor more. 
„ N Excommunicate perſoo:-cannd 
n ſue ; that is, procved in ſuit as E 
=” ecuror till he be-abſolved ;- there beit 
danger of Excomunieation to all tt 
converſe wich him; but c his makes not 
nullity of his Executorſhip ,- nor ove 
throwes the ſuit, hut. ſtayes it Only ſre 
K-46: 4 watill ahſolution As 
— atta ted or outlswed. we ha 
fore, ſpoken Afficmatively. in way 
— that they — make;Executors fd 
, "Fr continuation of the Executorſmp ; ſo 
oat? Aliens, and others before. Recuſan 
por Þ eonvicted at tbe time of the death of a 
. Teſtator, are diſabled to be hia Execute 
8 ee Corporations,  Compouy 


- 
* 


5 <a abr s 
— or 1 I Ro 
they cannot be Feoffees in u 


to others dle. Secondly, they are a bo- 


ly framed for a ſpecial purpoſe. Thirdly; 
cannot come to provea Will, or 48 


eaſt to take an oath as others doe. 
N. 4 man ma give or di pole by bus wi 


Aving conſidered of the makers. of: 
H Executors by Will, and of them fo- 
made. Let us now conſider what by | 
this Will may be diſpoſed, giyen, or be- 
queathed. And firſt, he, who e e. | 


an Executor, cannot by his Will give or ew, | 
bequeath to any other the goods, chat - by 
tels, or credits be hath as Executor, the 
property not being altered ; for chat be 
hath nat them properly as his own, . 
his one uſe: only be may make a con- 
tinuation of the Executorſhip, and his... De. 
Executor ſhall have them as, Executor to x by , 
de firſt Teſtator, as was reſolved by mk 
Judpes' of both Benches, in the late . 
Queens time. And if be bee Admini- «Ze 
Ntrator, the bequeſt is then alſo void, dor = 
hen will they goe to his Executor, hur "a 40 
0 a new Adminiſtrator. ; but % * " + 
| | | ear 1 2 
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1 he offre 
1 bedhe may give them by Wor 
eee: oe theugh not by Will. Next, i 
2 2 bave debts o — bim, a8 . 
ere much, ie is confderable, whert 
dy way of bequeſt in his Will, hee e 
4 eaway'/theſ&ro any from his Exe 
£ a tors, And doubtlefſe he cannot effea 
her "he ally i in Law, they being not ſubject to a 
3 ſig ment unto any except the King. 8 
ecurors , 38, if he give ſuch a debt to A. and ſu 
how bai to & yet mu ſt che ſuite for them be i 
her Exocu - the name of the Executor; and. ſo all 
e the Relerſe or Aequittance for them 
„ nu not in their trmes to whom the | 
mn N wank But tien they be received, 
offierwiſe he no debts to pay, the Execute 
18 te deliver them to the party 
n the bequeſt is, and thereunto m 
is. „be compelled in Court of Conſcience; 
Th 12 or iu the Spirituall Court. Therefore tt 
of the bequeathing money payab 
penn Mortpape.iy in this manner to | 
we Te dere to de d, and not oth 
4, 1 wile us Prake it. that i is joyntly wit 
u other eftated in Lands or goods, c 
ans gde ro part by His Will, but all will 
bd rec 2 bur by & in bis life be may d 
| oft. of his part, and the Aſſignee ma 


a n+ pg. *p 
nar diſpoſe of his moiety by Wye thoug 
Th . 


7 8 
fp . <P 
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* 7 
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* 5 en Tf en Ae" 
t b . chat canner 4 her 
be divided. So ofs Leaſe of Landes, or ns ia 
dor Gront of good tot π¹]]¹ ha- Con 
5 'moyety to the one, and the 
ery to the other; each ay 
by Will. But if one be 
e e for yeati 5 4 
| ip, or Extent & c. in 
of his Wife, or hive the nett avoi 
of # Church in her'right'; he cannot 
Will give or dequeath any af theſe; bor 
al notwichfianding they will remaine "unto 
hiv wise ue his deb; but yet his — 
Jr Grant of them, takintz efſeck in h 
life tie, would bind bis wife, and carry 
away the intereſt from her. If one be 
Tenant for the lives of one dt more = 
thers, is oft times men take Leaſes for 


lives of younger perſons than themſelves, 
his tide be by Will tJifpofed- of, for 


that it is n charred, nor is ie within — 1 9 SR 
Seatutes of Wille, for that ir is no ſtate of 
inbheritance: Therefore kt the 2 
look to convey it in His life time, ſeſ s 
go to an Oecu apart, vie, him who firſt 

Mall eccer.' 'If it de an eſtatt in Land, Uu 


— efther make Livery; have a 2 0 2 
and ſale inrolled or covenanted — "IN; 


ſeizes to the uſe of bis wife * 50 
| 1s N 5 


OR *: 3 Theofficesft >. da 


blood, or make a Leaſe for yeare 
5 8 thoſe lives : G90 
; - it;he by bargaine —— ſale, for yeares 
” .- if be thing be in Leaſe, that ſo, without 
Iorollment, or Atturnment the Rent 
may paſſe, elſe; a, bargyine. and (ale 
may be made for a moneth, or; . J 
lie time; and then a Releaſe or 

ofthe. reverſion, in Read of Livery and 

Seiſin. But if a man have a Leaſe for ne 
ver ſo many yeers,  determinable_upog 
life, or lives; thek! is; if ſuch or ſuch 
Fre ſollong (which paskilled perſons 

-+ el a — lives) this State may W 
enqugh, be given and diſpoſed by Will 
beranſe it is but a chatcel. If a. man 
ſodzed in Fee, or in Tayle of Land, has 
visg Corne growing upon it, and by 

his Will doe give the Corne, and die 

re ſeverance, this is 3 gd bes 
det; - becaule.., the Corne ſhould 
have gone ta the Executor, - Sd it is al; 
-  ſaofa Parſon touching bis Glebe, and 
wan ſeized in the tight of his wiſe. V 


" djs pwne right but for liſe. But. as fol 


IIs growing upon the ground; thel 
us nootherwiſe be given by Will, theg 


f of ry as tbe. Land it, ſelf upon, which the 
— Wor, may be given; of which Matter 


5 þ 
Le 
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＋ vs. ch lat m 5 
he: 15 need ag "ge 28 
t 75 hel di courlss, . .. -_.. ..7 cnn 
or ee ang ae of the the — 
* lll, and new Publication. , e 


Aving conſidered of the making of 
Ha nd . Let, us. be- 


W A0 3 — Wo 
Inception, 5 e d Cen n—_ 


ſummat ian which is the death of the Te- 3 a 
ſtator or : maker of the Wil, there is power dee the. 
in him at any time before, death, 92 5 47 

yoke or alter bis Will at his pieaſue. — 

Confider w therefore of ke bb, 


323. 


and ald of vs a 


making of a later 1 5 
Fase ty and ſuppreflion of. 
former will. and ſince à Will may. 
made Nunenpatively vevy Word, ai 


| 4 25 one by Word may ex 
apron e alteration of his minde thy 
that the Will by bim formerly made 
ſhall not ſta „but be revoked and 
nalled ; and hls witt and and be ef 
Qual, ſo us if he after die without 6 n 
. king any new Will, or new Publ; 
0 ance. ofthe former, be & 1 
inceftate*or without will: N 4 "Wiſt my 
de wholly tevoked, ſo alſo in part: Herg 
About a N 4. Kept 
"Caſe, due Rye 0 
a 


4... writin 1140 ſome G; tld 
eee e , and five. befot 
” HS 1 tb," fich i ithe preſehes NF wo | 

ſes, that this $f ſhould pot aod , an 

/  thit be would Alter it ben bee cam 
böme, geſlrigg them to bezr witnel 
E his Revodftion. Now before. he 
denne home he was killed. Hy rhe a 
"Harriſon, who cauſed the Za. in wi} 
ting ta be proved; and after be was N 

. minted and hang*d for the-murcher, 

his Sanne by r of, ent (vi V 

. "theFather lo che bo ongh. ad the Sc 
| s ext; eo the ploygh ) entred into the 
ns and this manner of Revocation by © 


” 


T $449 £5 St due he "= 
eu Will in wh wi be ting were not cancelled hör 3 
 exiefaced. And the like reſolutfon for 4 
e erbal Revocation, is implied in de 4 
A of or/e and Hembling ; where''tt, 
g reſolyed that a Feme Covert > of Tg en tide» 
1 ned woman by word Comer haf. f 124 
ding and Revoking her Will 
de, when ſhe was a ſole or onmg 
omen, this was not effectual, not of 
force, by reaſon of her Coverture raking 
away the freedome of her Will. Hereby 
is implied, that another who hath 05 
"i hate of Wilt may by Word ſuffi 
reroke a Will in Wrong” - and fo war 
fince alſo admitted in rhe Caſe 2 y 
Sir Edward Mowitagne and 7 83 


touchin ogthe Will 0 Sir 70. Po dr AM. 3h, 39 
there a difference vas conceiv gm. 
ſaying, I wil revoke my Will, which - 4 
1 "expreſſed a purpoſe or intent, "and... 
therefore was no preſent Revocation; — 


and ſaying, I doe revoke' it, or it fhall bot 

Rand, or my heir ſhall have my Land, 

which croſſed the giftof it by Will. 

And as Wils may be wholly or in port 
revoked, ſo may " alſo the Execut 4 
of one or more of the Executors , » "26 
Jes the Will may ſtand in all the "this pI 
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i ace be any dne Exec 
part, unrevoked : but if all be re 
ked, then the whole Will is revoke 
-  becauſeno Will can ftand without 
cCutors: and this Revocation may 
by Word only, without being expre 
ſed in the Will or any other writing. k 
: ] would wiſh all to expreſle ſuck Revopc 
tion in the foot of the Will, or thi 
the name or names of the Executot 
; Executors ſo reyoked be e iged Q 
blotted out of the Will, and that this | 
one inthe;preſence of ſome writneſles 
teftifie the act and intent of the Teftatof 
Again, en may be by ny 


12 Law, as well as in fac, 8 direct: 


ex eſſe terms, as in ke aid Caſe | 
| | ee and ?eoffryes , where Lat 
"ide F. 405 deviſed by Will, and the Devik 
2 making a feoffcent, though rhe 
,.& 47. & 
pere ſome defect inthe Livery. to mal 
it effetual; or if he made a bargiine at 
ale, that was neyer inrolled, or granted 
the reverſion, bur no atcurnment hal 
ſo as the Land paſſed nor, yet ja all th A 
Caſes the Will « or gift of Land' odd ri 
; Yoked : But in Caſe be had only Core 
-nanted that he would have made ſad 


== _.acſtate, and not done it, this was h 
5 


che 5 | 
quemtied co / K and after the Tefta» - 
ir makerb a Leaſe for fifteene years, 3 
ving a Rent, I tus cis tobe no Re- 


| tag ofebe bequeſt but if the Te- 
ras tes _ take ane 
aſe for a longer terme, ſo as the for- 3 
r Leaſe is ſurrendted in ory. of RW 
his müſt needs bea Revocation/of be 
quel, or at leaft an 2dnullation there- 
; ind that although the bequeſt were 
zeneratly of his/Leaſe, not mention IN 
he atmaber of years : for this which bx 
wow hath, is another Leaſe, and not that 72 
ich hee bad at the time of the making 
f the' Will So, if one give his black 
welding by Will, and after ,” before his 
h, he ſelleth or giveth away that 
ait, and buyeth another black one. 
is new Horſe ſhall not paſle by 
de Will, aſe it was not the Teſta- 
on a che time of making his Will. 80 
e, nr 


J. 


2 
„ 5 7 , 4 

e 
* "ty 
: d » \ * 
58 Is 

COD Is 

k - 


dan ned ee 
paſſe by che Will add the former can 
as revocation may be by | 
ration of the ftate of the Deviſor, in t 
Land Deviſed; ſo.may it alſo be "by « 
r ofcbe Deviſe 
of the pe of the Devi 
4 woman ſole make a Will, and a 
take a Husband, this without any mor 
2s is reſolved in the ſaid caſe of Forſe a 
Hemblisg, doth work a Revocation, ( 
adnullation of the Will, for that e 
it ſhould be irrevocable, ſince ſhee | 
vviag loſt the freedome of her Will, cas 
not actually and ditectly make a Reyc h 
tion, as we before have ſhewed. But ne 
wit hſtanding ber Will be revoked, yet 
taſe her nd before or after marti 
Ks age with her, were bound or Covenal 
= tedto perform this womans Wil, if he. 
=” donor, by paiment of the legacies chen 
"Is in bequeathed, his Bond ot Covenant 
8 ſtand good, and be. ſuitable againſt hit 
as was ad jadged touching the Will. 
Elisabeth Smaleman , married after, h 
Will made to one ed, who fiht 
2 young to perform it. Vet another d 
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ich — en Rnd. | 
mind anc ability, make 4 Will, and after 1 
Secometh frattick. - In this caſe this 9 
'is 00 Revocation : So as his Wil ftznds. 
3 irrevocable, if he recover 
1 Now of a Will Revoked, there 
raph x reviver by a new Publication 3 
and thereof now. 


Of new Publications. 


Aving ſhewed how a Will may bee 
7 revoked, and fo loſe its force; let 
us now ſee how without making a new 
Will, chat ſo revoked may be rivived, and | 
ſer on foot againe. And that is divers 
"wayes : as Firſt, by a Codice// annexed 25 wk 
after thereunto, as was reſolved be:ween vg.” 


2 
= 


 Berford , and Barnecot , in the Kings 
Bench. Secondly, by adding any thing Y Z4 
to the Wil, or making a new Execu- "M 
tor. Thirdly , by expteſle ſpeech or + 
word, that ic ſhould ſtand or be bis Wil; 
22 conceive, to have mow the better 
on in the faid ca 2 5 
A Pre. wherein yet was much 8 


of opinion, both rooching* 
> Ren, 


v2 * . * 
4. o a8 
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* er wick eee ; 
cation; yet if afterward 
death bed, and {| | 

- Wills be delivered into his band, 
de required to deliver to one of 
friend about him, chat Will which 
would have to ſtand, and to keep in 
bands the other; bee thereupon deli 
reth to the Miniſter or other his nei x 
bours, che firſt made Will, retaining 
bis hands the later, as was done in tl 
time of Edward the third; here t 

25 former will, though made void 2 
yeers before by the later, is revive 
and ſhall ſtand as the parties Will. 
now put the caſe that a bequeſt at t 
— is void, yet by publication after, 

ay bee z asif one give to S501 
| bis wife a piece of Plate, or other thin 
and hath no ſuch wife at the time, 
after marryeth one of that name, 
then publiſheth his Will againe; 

_, this ſhall be à good bequeſt. 80 lf | 
Deviſe Lands or Goods which one; bt 
not; If he after do purchaſe the fam 
and chen ſay that his Will before m 
ſhall ſtand, or bee his Will, It 


Py * 1 m king. A 5 & WRT y . 
the precedent caſes be of Revocation * 
of par parts of the Will, and nor 
ofthe total: Vet firſt, de it conſide- 2 
ed that that pare fo revoked was ir 
| che ſubſtance of the Wills : Near, 
| ' eaſily diſcerned that if one part de 
evocable, ſo is another alſo; And thus 
Kevocaion may ſpread it ſelfe over 
he whole; nay , doubtleſſe the whole 
| no flats, may be revoked , as well 
by parts , even as a fagot may be 
atwholly into the fire, as well as ſtick 
flick And as the Veileities or diſ- 
doſing parts of the Will, are revoca- 
e and revivable by new Publication 
aforeſaid ,. ſo is alſo the conſtitution 
Executors. As if one of the Exe- I 
tors. names bee firicken out, und 3 
rewards a ſtet be written over hien 
ad by the Teſtator, or by his a- 
nent, now is hea revived Exetu®. 
dr. So if the Teftator expreſſe by 
wed, in the preſence of OI that” , 
de party put out ſhajl yet be Execu- 
dr; butnow1 mean , where the Exe- 
ors name is not ſo blotted out, bur 
hat it may bee read and diſcerned; 
D 3 for 
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4 name nat being to be found in a 
bo Yen Will * — 


© * 


CHap I. 


Of the State of things inſtantly u und 
the Teſtators' Death, before 
any Will proved. 
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Py 
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Here we will conſider theſe 
ſeyerall things. 
775 What is wrong ht by a gift a ibi 
certain and known,as the White Her 
the Red Cow, &c. 2481 
2. What by a Bequeſt to an Executor. 
3. What wrought by a Releaſe in they 
t 4 Debtor. 


4 What by making a Deb tor, or Credi 


2 Executor. 


8 touching the firſt , vie. d 
bequeſt of a Chattel real orf 
ſonal, which the Teſtaror | 
in poſſeſſion , notwithſtar 


Ixecutor , 3 

— at the Law, for that he hath no of 8 © 
perty in them; yes if the Bequeſt be Co. 10. * 

„ ande who is made Executor, be it 33 652 
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f Leaſe, Plate, Cattel, &c. They ſhall 775 
t veſt nor ſettle in him as Legatee, but * 
| Executor, until expreſſe, or implyed wr. Bs 
gection: but — ee eee Cee, 
ameby way of Lega the reaſon fe: 
1 both caſes is this ik That the Law Ee 
debts, and the ſatisfaction of of > 
dem before Legacies, and ties Executor 
Iſo to chat rũle, and therefore will trans · 2 | 
from or out of the Execu-" = 


nothing 
oe, till he having confidered of te 
tate of the debts to be paid, and 72 op 2 
at of which rhe fame are to bee A 
find that ſa this or that 
toy tate effect Nt makin 
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| — oared but derer, 
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That he to chom any Bequeſt was n 


-of p thing kgowa and certain. might t 


it without any aſſent of che . 


way has when to the Executor himlelfe 

Chattel moyable or immo 
exthed,in.caſe there were,oth 

cient goods, for ſatis faction 

Gre toullioftantyngoatl 

tors death, without any act or 
by the Executor, bee transfers 
Ws and unto him in his own right 5 
cy, and not remaine in him 


| — nh As for jammes of Maney. 


hed, or ſo much in Plate or 


p evident that They muſt be had had by 
= delivery of the Executor Yer hat 


ſuch an intereſt before .delixer 
ying before payment, it wille 


E vs eee Bot Nen 


"6h on to vbem any thing cerzain 
e can make any giit 4 

it before the Executor have 

his having thereof ; Nor 6 | 
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lan a Pra 
dr fin! —— flat 
ery of debts = them by 
w, it is reaſon that Low e 
> keepe wherewith to pay, 
t note lome ſeeming oppoſition in 
; for where before great difference 
as ſhewed between a Deviie or BequeRt, 
12 gift oc alienation executed in ones 
time.; Vet the Lord Dyer r | 
to ba refolyed , that — 4 Leaſe 
ears was wade upon condition, that, f 
Fi not alien in his life tiwe; , 
yet a Bequeſt of this, Leaſe by 
vill, was a breach of the Condition, 88 | 
7-40 alienation in his life time. 
n Of a diſcharge by Will to 3 ah 
, ſome queſtion may be, whether 2 


not Ait a in the former z an all 
© "gf theExecutor. On the onefide, fi 
ot iving is g forgiving, for he co. 1 
ir 1 55 ithed, eannor otherwiſe | 


1 by way of retainer; it may 
en 2 hat here needs bo a 
- of the 'Executors , as in the e 
any thing is to be transferred; 
is rather an extinguiſnment, 
Fexoneratibn'theo a paſſage of x Chi 
rel by-way of Doxation ; On the otl 
de,it is probable that it being but a l 
r, and4ſd 4 Legacy, ſi ice debrs 
 MLaw and Conſcience to be ſatisff 
fore any Legacies, that therefore t 
ecutor having not ſufficient others 
 fatisfie his Teſtators debts, may f 
chis debt, and refuſe to ſuffer it 
Alle away as a Legacy. And to tl 
non doe I encline, as beſt for Cy 
tors; and ſatisfaction of debts is 
reſpected as an act greatly conce 
1 che Teſtators ſouſe. But ſome 
= aps make a contrary doubt, that 
45S von bean aſſent of the Exe 
J) to this diſrharge, yet it will not 


mount to a legal releaſe, for that a del 


ovgt \ it de not properly "and | 2 
ed / for it may de pat pans or "46 
te Seal. which is an eſſential of ©; 
Deec yet bath it the force and eſſect 
a Deede : — as a Releaſe cannot 
e made but by 3 
| — ebe 
Tirhes, Advoyſons omnows, | 
| like things, be granted | 
berwife then by Deed; yer n ge 
t ſuch a ſtare for yeers in any of theſe 


yon hires by Will, as well as aleaſe 
which proves a Wil to have the 
re and effe ofa Deed, | 


f waking 4 Debrer or Creditor, E renner: 5 99 


"and bf of the Debtor made Executer, £3: 


"Uppoſe we then that A and 3. being. p 3 | 
J x. Executors, the . ; a 
ebted.to 41 pounds, and B. | 
ebted to the Tel ator twenty wn p 

ow doe things ftand preſqitly up 
eth? Firſt” it is dere the def 


3.90, 


5011 bold himſelf refirau 
85 from taking benefit il 
ir (the debt remitred): there. 

nt to ſatis fie either debt or Legaci 
and I doubt whert 


of Conſcience may not juſtly; 


x, the Teftator bei ch 
Rt zof this point in = ws 
u hould be releaſed by, making £ 


Executor. And what in (pe 


naking che debtor Executor, 
e ſame is to be underſtood of m 
one of the debtors Executor, w 
* be man joint debtors: and 10 
5 + 20 N many Executors be made, 
7 but ane of them is debtor to the Tel 


tor, for they cannot ſuc without m 
him who ia the debtor, alſo 8 plai 


which, he cannot doe againſt hi 
* 

„ Er The, like Law touching Adions 
Neu. za(l or account: Yet ot old; wh 
; - n of his 

| . bes with 1 and B. 


broug 
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a 4 17 : Pe Rio r Ef Ac jane 1 
e in their two names only; e 


4 ty action we 


cd his time; 
«ry n been fince reſolved. Same | 
re beld, Sr 


gt be ſued ; yer after bis death, the ., 
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har the debt was utterly entinct, 
je making of him Executor, as od... 

tacor had releaſed it to him; 
this Exerator died before he di 


je extinguiſhment of the debt, if the 
ior marry with one of the Exeen 
n of the debcor: yet wastherean Ad © 


4 the Husband and Wi 

and, and other Executors upon an 
Ibli gation by the Teftator to the Wife, 
efore her marriage. But if a debtar 


. of 1. of tis 


wa blen bur rhachisdebt ſhould fland | 
in bis hand. becauſe the inte- 
. © did 90 20 to free him from the 


* 
the beginning Kiog 24 ; "7 
but the 5 £ 
alſo „ 
or who was 4 debtor, be could - 


prviving Executors might ſue his Erecu · L 4.57 
baut that cannot be, as 1 takł it, for 22 


* Adminiſter or prove the Will. — 42 13 4 


Wok deb: — 1 = Edward * 1 uf 
againſt 
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dr, this me thinks ſhould not di. 

* {7 
my 
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le Debtor or beach 1 6 'Ex 


. making of the Debtee E 
| tor, & ſo the party who boch fl 
4 IS pay andhe pad, Te habe = 
ower to pay himſelf 
2 his debt be by Speciakey or 
* « Record. Nay, ſome have beld, th 
nuch of the goods of theTeſtator fl 
; Mich alcered in property our of the E 
e as Executor „into him 28 Credit 
* "buthowthat can be, I cannot ſee : 
ſhill it be ſatisfied out of 
and Chattels real or perſonal, 
5. — ther out of the Corne in the Bart 
oy of zo Cattel in che Fields, Plate ot Houſſ 
mand viree ftaffe ; chis, till ſome election mac 
"4 this Debtce Executor, cannot bekod 
| nor ſhall be effected by any . of 
. 9 | * of Law; preventing the Executors 
8 = leftion , in taking his: fatisfa6 
2 "where and how he will. For certa. 
6: 1 an Executor hath election to 


Woe. which Creditor bee will firft, ſo hatl 
0. * tlection to pay andl ſatisſie bimſelfe 
„what part of the Teſtators good be 

ml. vo Fer perhapsifthere be ready * 


r, 2 5 Pay been conceived x = * 
Ale it de well adviſed of, whether, if 
doe Admioiſter at all, and ſpecially, 
ie pay himſelf any part, he bave not 
hereby barred or diſabled bis ſuir for 2 
idue. But if he teſuſe to Admin» plate 
at all, it were very unreaſonable that & 2 
c ſhould not be able to ſue the other we be © 
cutors, for ſo a debtor might by ſub- **: 0px 
make bis Creditor an Executor with _ 
chert and take a courſe that bis goods Be 
auld come only into the hands of thaſe 
th ſo. as the Creditor could not 
y bimſeif;and conſequently, 4 be could. 
dt ſue the other Executors, he ſhould 
n be ſtripped of his debt * a  fleight. 
5 ere, if he may bring the action in 
e name of the other Executors, only 
de Wil being proved in his name, as wel 
in the 7 of hes refuge ay ec 
pale E * in 
and then be be n 
N. But againft the, Heire there is 


none 


"wo 3 
hes 1 


Ne 

r 
| $ == words it doch not, chough for the 
as cutor it be otherwile. | 
Thus baving confidengd of the 8 

before and without any 
- proved or other act done by *cuti 

'we ſhould: now come to the poir 
proof ; but two things, pertinent 
„enn Order precedent. 
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I. What may be done by or to au 

"#tor before proving 5+ the Will. 
. and th e things i 
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proving of a Will by theExcer 
1 — ne ic tale into his bands 
"of the goods of the Teftator, yea e 
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ve bis aſſent , 
25 arhoup 
oved, od 
r 


had ming bid yt 
— not prove both the 
— Exetutor to both the Te 
fators. —— —— it 


in the late Queens time declered'to 
the Law and courſt of the Court s 
tuall n —— ;by: 
Judges of our Law, and the Court 
Stiy-Chamber : for though the Book 
tot antdation - it to have been in 
Chimbir , it is elſewhete ſo * 

Yea an Executor for good. of theTy 
Faro? taken from him, or & tueipn 


doe upon the Leaſe-Laas, or a E 


dee proved , actions of Teen 


Reyle vin, or 'Perinue; for thefe Acti 
rife upon the Exxcutors owne poi 


Hon. 
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„ Exicurok., = 
the proving of « Will; 2 
| — majntaine a ſuite or 4. 
C ian of debt or the like. And the rea- 
nh the Will proveld nnder-the feat 
- forth the Wi er eule 
uf the Ordinary. And ſo, as I take it 
muſt it be, if he bring any Action for 
greſpaſſe done, or govds taken in the 
Teſtators liſe time, fo as the Teſtator 
| himſelf was intiraled ro the Achen, and 
2 wes not upon the Executors 'poſ- 2 
, I find chat an Executor pranti 5 8 
the next avoidance of « Church whi | 
bim came from the Teſtator; the a. 
Crantee maintained a ,2aare impedit , 
f ſhewing forrb the Wil - Bur the 
5 himſelſextipheſo have done, 
A — — before the Will 
5 And ie W!1 out ſhewing it anter 
— feal of the Spixituil Come, as well 
u ctions of Treſpaſſe, or Replevin, for 
EEE. 
| yet in the Priocips G 
bro and Fox, which was un l 1 
Detinur by the Brechtor, for goods tu. 55 
ken or detained after the Teſtators death, xi 
may the Plaintiffe did ſhew forth the Wil pro- 
we. But that proves not any neceſſity 
IF thereof, or that if the Will had not beene 
| E 2 pro- 


os. 
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proved, it could be no hurt to 
. It forth; ſo upon his on contruct fo 
the Teſtators goods, as if the Execute 
ſell Cattel. or other goods of the Teſts 
tor before the Will proved, he may f 
the — PT an aQion 
debr be have proved any Wil: ani 
In this and the action of Treſpaſſe, ther 
is no neceſſity of naming bim Executot 
Alſo on the other fide, an Execute 
may well enough be ſued for debts of tl 
Teftator , before the Will be proved 
for he may not by his own Act of de 
ing the Probate of the Wil , keepe 0 
Sairs , except hee will refuſe" in 
On ſo — _ i 
granted, there may me | | 
able by the Teftators Creditors fot 
debts by him owing. And the nfucl 
plea of the Defendant, to eſtrange hin 
. * felfe fromthe Teſtament, is to fay, thi 
be neither is Executor, nor bath Ac 
niſtred as Executor. So as if he eitl 
be Executor De jure, or De fatto, by h 
omne act of Adminiſtring, it ſufficeth, © 
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feſal to prove the wil,” and therein of 
2 — refuſal. 
Ow touching this other point, fit 
to be thought of, before we med- 
dle with the Probate, vis. Refuſal to 
prove; we will thereabout conſider theſe 
ſeveral parts, viz. Firſt, how, and in 
what manner refuſal may or muſt be. Se- 
condly, in what Caſes, or in reſpect of 
what acts one named Executor hath loſt 
or determined his election of refuſal or 
acceptance. Thirdly, of what effect and 
operation the refufal is, what difference, 
where all the Executors refuſe , and 
where but ſome or one of them, Fourth- 
ly. what relation it hath. 
Now touching the firſt, the Ordinary, 
before committing Adminiſtration, where 
a Will is made, and Executors named, 174466 
if he know of it, muſt ſend out Process 
againſt che Executors, to come in and } e 
prove it, and if they do not come, they Pl cor 
tre to bee excommunicate; but if hey 
doe come, if they nor any of them 2 
will prove, by teaſon of ſuch reſuſal. tlie 
Ordinary may commit Adminiſtration; 
perhaps alſo they may be appointed xe. 
cators at à time future, and not preßt. — 
P „ 
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1 — cannot be . or 
word, mam 
"F . or recorded in the Spiritual Court, 
12.1844 therefore mult be done before ſome Jug 


40 tual, and not before Neighbours f 
wor“ ee —— tor that is not eſſectual 


| Tor the Yet Sir Ra/ph Romletr, making the Los 
x; this-Neeper. Baron, Carlin Chief Jaftice , 


ail of the Maſter of the Rolls, Executors ; they 


eu. wrote a Letter tothe Ordinary,chat | 
2 * 29 could not attend the Executorſhip, 


therefore wiſhed him to commit Ac — 


"x nifiration, who did fo; maki ry 
pol their Refuſals to be recor 
this was held good: So as a Leaſe 
by thar Wilt bequeathed to Cathin , 
44 after this refuſal entring and aſſignin 
i to one, and the Adminiſtrator aſſign 
| it to another, it eame in on 
— them, whether had eb preps 


. was given for the bet 


. de Adwiniſtrator againſt Carlin 
ſſignee; whereas, if the Refuſal hack b 
| void. C. atliz bad continmad — 


. ſo ba tile had bean better. For, in cal 


the Ordinary himſelf be made Execute 


£4 33 there (ſuich tie Booke) hee may reful 
him before lis Commiſſary; and ſo was-i 
ir Faces pleaded for the Arch Biſhop. 
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ji who as wede Exeno * 5" 
Oldbdlte. 4 
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1 Gall be ſuch 4 wedliy a 
by an Extemtor that, cannot re- 
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| &-Stothe ſecond, where an Executor "2 
& hath Admindtred, 1 — at- 3 
*irds refuſe. becauſe he ba already 2 Ed 4. #%: 
{ ofthe Executorſhip, and ſode- a 1a# 
d his election: at leaſt the-Oc-is Admin, © 
— ought not to acrept of ſuch, tefu- eee f 
1. bur ſhould compell him to take upon e, pL, 
im te Executorſnip, as the Law as T,, Bu 2 
aken both in the time of Ed. 4. and of 36 Hen, 
Deen El;zabeth: Let if the Ordinary 42 * | 
lo admit one to refuſe, notwithflands g 
that be bave Adminiftred : this ftan- x 
th good, as it ſeemeth, conceiuei 
he Judges in the time of Henn da for! 
here the Executor commanded one to 
goods of the Teſtator, out af ths: — Fg 
ee, who did accor and 
rd the Executor refufed chefdre: © * 
e Ordinary, and Adminiftrition 'was 
— to — a F. who x 
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haps Factuam valer quod ſieri non © 
And it well may be, that the Ordiziar 
did dot know of the Executors ſuch it 
termedling at the time when he did 2d 
mit of his refuſal. After Refuſal ar 
Adminiſtration committed, the Execu 
tot cannot go back to prove the Will. 
and aſſume the Executorſhip : but if ot 
ly upon the Executors making defau 
to come in upon Proceſſe to piove el 
Will, the Adminiſtration be commit 
ted, bere the Executor may yet at at 
time after come and prove the Will; ar 
ſo undo the Adminiſtration: as was i 
fte late Queens time reſolved b 
Dale and Barter. 0 
Zut what if aſter refuſal, it ſhall x 
— Ordinary, that the Executo 
"had ad miniſtred before bis refuſal , ſo 
2-0 had it been then known | the Ordinar 
mould not have admitted him to refuſe 
ada Whether now may he reyoke his Adt 
on bn. ciftration (for it is revokeable) and it 
5 fret th Executor to proceed to pri 
ving of the Wil? And ſurely me thin 
he may, for that the Executor by 
miniſtring had determined his gleRio 
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Befides , we know, that Creditors may vu 
maintain their Suits againſt. him, ba- ye 
ving once Adminiftred ; the Common nor k 
Plea — and-ſhew thet he is conke & 


not the party ſuable for the Teftarors 
debt, hat he neither is Executor, 
nor ever did Adminiſter as Executor ; 


ing admitted, or not admitted to refuſe, 


and diſabling his refuſal, and what not. 1. 


Some wil perbaps conceive; chat the act of 
the Executor in the forementioned Caſe, 
where he only commanded. / $ to take x 


— of the Teftators out ofa 
ads, was no Adminiſtration: & it is true, 


that in that Book it is paſſed in ſilence, & 
nat expreliy ſaid to be an adminiſtratiom 
But che Lord Dyer in the Caſe of 
Ert abrocte and Fox, ſpeaking — 
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wherefore he having adminifired,it wil be matter — 
' found againſt him. No it is not Con- an 
. gruous, that in the Spiritual Court there 279 
—— — and yet in the ſound _ 
Couru of eftmin/fer there ſhould be an rd Jaſt. 7 — | 
Executor. But ſince this point of Admi- 2.7 
niſtring is ſa mat eriall to the point of be- AS 
3 

we will here conſider in this place briefly . WD 
what ſhal be ſaid to be anAdminiftration- - 
by an Executor, determining his election, . 
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ee 
e have rejected the Executg 
122 ben the Exec 


ro . doth cheerly admit, that to — 
Auminiſtration. And elſewhere it i 
| heid; that if an Executor te goods ol 
de Teſtator, and convert chem to fi 
ohn use, this ib an Admmiſtra tion; ye 
iche do but tube them intö ahig hands 
e ſome, wnhbout converting of them 
f he wife tale more apparel of Her om 
chen is neceſſary, this is an Adminiſtr 
tian, as the Book admits ; hut if by td 
2 uaſſent or delivery of the Executor; iti 
4.5 nit. More clearly, if one do either * 
11 — or receive debts, 
I or make acquittances for then or de 
LD5.166 mand the Teſtators debts -as-Executery 
2 ar give away goods which were the Te. 
or money of the Te 
27 ftntors for Foes about proving the s 
Lil xheſe be full and clear Adminiſtoatio 
0 E 75 as Executor, - But ſaith Fit xh. if het 
=_ lay out his own mony for Fees, this 
* — fo ſaith*Frowic 
iffie pay debis with his own money; an 
che do it about the Funerals. But ſome 
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2 4 Executor, 5 — es 
ito make him an Ensentor of his own *H 
ung, whezcet we ſhall ſpeak after nut 
\ this place. If one bein e 2 
or;take in ugon bim, 40 pldad in Bar a 13. 3 N 
Executor, 22 .. 51 1 


of the ſows ay effel& of refuſal. 


NS co the third Point, viz. theforee 
£ 3. orefie& of Refuſal. Firſt, ia is eleur 
chat if there be but one Executor, and he 
de refuſe, or being many, if they: doe 
ealtrefaſe , then is the party dead Inte- 
aste, and Adminiſtration is to be com- 
ted with the Will annexed, as is de@ ©! © © 
— nor can any after. meddle ass 
, Executors. Bart in caſe there be @&very - **© 
yYExecutors, di. A B and C, and A enely | 
Mectuſerh, andthe Will i is proved by er, 
„cchers, there 4 continueth Ezecuter, B. Bro. 
F notwithſtacding his refuſal, ſwas he ſtill 7 
may releaſe debts of the Teſtator, and | 
achtes owing by the Teſtat or may be to- a 
1 loaſed to bem? yea, if Suit be to ä 2 + 
Ivy or againſt the-Executors, it ſhail not 14g. | 
bein the name of B-and C only 5 bu A. . 
Sowaſt be named as ——— 
if endant ; 
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” . - fendant; ele the - SES. 
= chrown, For the Will being prove 
the Executors therein named, 224 
continue Exerutors. , notwitbſt 
- . any of theirrefuſal; as it was reſolved - 
the latter end of the Late Queens tim 
according to divers former reſolutio! 
And therefore this Executor which | 
2 refuſed, may afterwards Adminifter at 
6 - ag pleaſure,and incermeddle with the god 
oi as well as the others: yet ſaith Bree 
Chief Juſtice, after the death of | 
Companion he cannot ſo doe, but tl 
the Executor of him who proved, is C 
5 to Adminifter, Quod non eft Le 
here may be ſome differente betwe 
57 Suits by Executors, and Suits againſt E 
75 . ccmors; for when they th re le 
ing privy to the Will, and havi 
= of it, muſt bring their Ac 
don in the name of all the Executors, at 
3 Se E eng co the Will; but be that is if 
being an Action againſt them, need n 
take notice of more Executor 
Aan thoſe chat have proved the Will, 
do otherwiſe do Adminiſter: for it is 
good plea for themſelves in an Action 
ggaiaſt them, to ſay there is another 


Furor, without ſaying alſo that * nat 
Admink 
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Ad {mir r homerh'by e ; 

+4 Nas one book in the time of 
der. vic. that if the ſtit 
dare ag all, et Saves of 14 


g with 
ws lead that he was n got me 
8 1 By chis 
it ſhould ſeem, thar Executors refafiny I 
mean all of them, ſo as no Willis 3 
they in an Action againſt them, may f; 33H. 5 
were never Executors ; but z — 
Cul ſhould not ſo plead ; 2 25 
ſhi the ſpecief-maccer , as was done in ***prmns 
the time of Edward the fourth. | #:- 1 £m % 
As for relation; I wil forbear to ſpeak; l 
till T come to proving, 'for that 4. ＋ bans 


and Refuſal fand inthe ſame ſtate, 
Etc! EI 
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0 HA p. IV. 
Of proving Willi. 


Ow let us ſee rouching the Pros 
bare of Wils, What is confiderg- . 
ble; and therein of theſe three 
or four parts ; © - 
I. Where and before when, ad bo the 
Ref be. 
2. What 
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3. What Fs or validity viher rich 
erroneoxs Probate hath. 

4. What relation either Probate or, þ 

75 3 he bet pc Hi 
touching: point, viz. 

. and where, and before whom! Wills 1 


.. * rqving is in the Spiritual Cc 
Tx ſqmg, Mannors by Preſcriptig 
8 | 1 ate to N the See 
d, though.po Lands paſſe, 
2777 e * og e. dy 
TY * Te nor 
and i _ 
"Stews: 2 Bae ae 
time, as ie declared: | . ok 
tell of my own none, tos 
 Manors of Cowly and 9 ink 
bk of d, where I have 
tte Courts for the Lord Vieount 
8 Ting ford, and found it in preſent and! 
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Land Faxes Cale, to jy 
ad integeitpwhich is prefumed ro be. in 
zofe of that Function, having charge 
ſoules. Jodeed they are, as it ſeems 
pme,Exceutoesgf the new T 
&Wil:ao Tefanent of Jeſus 
: bangen Cies — Gi 
r and 
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vi, that gave 
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© The ro dent age; 
x Gene : 1, Particular or Spe 
"IM by Gene 1 mean the Me 
> £3 rch-Biſhor 2 ö 
bot in proved ; in caſe the Teftator have : 
2 valuable, called bons Notabilia,in Give 
Wn Diocelſe whereof he ivSuperior, ” * 


22 7 2 of Bens N atabilia. 0.0 
T Hat ſhall be ſaid to be bn '# 
tabilia is conſiderable, for th 

eur — been w_ diverſity of 


c MID Aae — ini 
— 4 cohceive to be now cleared. by a 
non made in the firſt year of K. Chu 
EE his Reign, at a Convocation then h 
it is eſtabliſhed, that fiye x 
fkall be the ſum or value of ho 
4 yet thereim is this Proviſo,that ul 
| poſition or Caftome in any LD 
ceſſes, Reg Not abilia are rated at 
| ſam, the ſame ſhalt continue 
altered. It is likewiſe thereby x DVI 
that if any man dye in Inu, viz. in 
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5 K. owilig 12 15 Ter 
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24. ' &1take it, al W 
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Pip at bar u Bow 
Poul E W 12 
* not ſuch, for which no ret 


CY Dy ſuite, as in that Caſe, the Q 
vg debtor. 'Yeta further Quett 
Local, is touching theſe debts ot thin 
in Atida , in what place or Dioce 
they ſhall be (aid to be, as Bins Not 
Bilia, Vit. whether inthe Place. wh 
the debtors bee, or where i 

cion,or other ſpecialties be. ny 4 
chis the L hath been taken, that 


, caviſe the perſons" of the. debto 


thoveable, an cranfit . 


theſe debts Mall be ſid to, 2, 
nabe bona * orabilia where th * 


F or 'other Specialties be, and not whe 
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debtors. inhabit and dye and 
Mx 751 long 17 conceive( 19 70 
m/ey, and. juſtice "Bea 6. 
Phetimans CA . no other 1212. 
* Hereitg therefore many. ar ie. ol 
* 


, ho! Inh in reſpect tb at 
4 0 ie 4h 


ors do 401 fo 
Dioceſſes, ther then the * a 


death of the Tet tor, ot ee his oth 
goods werk, 14 take Ae 


or 
were. But in caſe the 
1 tern 2 without Spe- 
yi j,chen indeed they are to be eſteem- 
Notubilia there, and in that place 
e the debror is, as the ſaid Judges 
bester the difference. But in 


IN 
ebe Bona Notabilia, 27 take icxbough 
de Aﬀert, 


1 f the validity and invalidity if Probates; 


& Stothe third Point, we will firſt ſee 

of What validity an erroneous 

Vof is, and thereabout we ſhall find 

s difference : admitting tht one bath 

55 57 Not abilia in divers Dibceſſes, 

of right, the proving of the Will 

1 taineth not to the Metropolitan . 

yer he Wilt is proved before bim; 

is is not meerly void, but ftands i in 

ree till it be reverſed by ſome ſen- 

mee upon appeal, is was refolved be- 
ſee * — 22 er, in the late Q. 
other fide in Cele 05 one 


0 "Bows — in divers Dioceſſes 
| 5 RR or. | 
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or a peculiar and a Dio nd 
the Will is proved before the, partic) 
Biſhop, within whoſe Di part, 
— nes this is meerly and uttch 
void, without any reverſal, So alſo) 
proving in ſome peculiar. And in 
one have bona Notabitia, boab in the I 
oceſs of Canterbury, and in the Dio 
of Ter; the Will muſt be proved eithy 
before both Merropelitans il within at 
of their juriſdictions there be hen 
tabilia in divers Dioceſſes; or elfe., 
take it, if chere ſo be not in any of th 
places ; then before the particular 4 
ſhops in thoſe ſeveral Dioceſſes whet 
the goods are. Orc if within the one j 
A risdi ion. Metropolitan the Teſtag 
bad goods in divers Dioceſſes, and 
tthe other but in one Dioceſſe; they 
die one place is the Will to be pre 
S befoggthe Arch- biſhop, and ia. the, 
tther place before the particulas Biſhop 
as I conceive. And ſo allo of pecali 
juriſdictions. And in ſome places'Arc 
Deacous have peculiar , os jurisdid 
dre ee to take 
of Wills and grant Admiaiſtrations. 
whereany like error or atiſpcoving is 
thele relpeſtu, it is cauſe of tevet BY ( 
5 | NUR 


» 2 k F# 
* 


— 9 


gull cording the —— ade 9 ' 
2 there be faiſhood in 
— were it Commun forma, that | 
14 — or by examination 
Fu ineſſes, yet may it in the Spirituall 
—— dove if either diſproof can 
de made, or proof of revocation of that 
1 or of the making of a 


i . . the Will true and 
iſo rightly proved; {ct us yet 
— force and ſtrength of the proof, 
or Will ſo proved. It being under the 
Seal of che Ordinary, cannot be denied, 
ſaith one Book, to wit, whether this 
weed forth, , bes Will proved 2 2 
of though the f be but i | 
* ex. meth yr ry it is fo proved, | 
:aith the Book : but notwithſtandinp the 589-4.47 
W Defendanc ſo ſued, may that the 1 67 
'Plaimiffe is Executor. as not ing con- — 8 
2 eſtopped by the Probate ſo to 
And the reaſon is. becauſe the Seal 
Ordinary is but matter in fact, and 3 
rc. of Record; nor are the ſev- | 75 
| Court, Judgments , or matters of f 25 
Arr, as hath been often held. 
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of the Relation of- Probate and Ref fs 


8 for this laſt point. both the 6 
ving and the Refuſal ſhall have 
Try * lationto the death of che Teſtatur, 
take it, to diyers purpoſes So as to the or 
ving, ſaith the Lord Dyer. expreſly 
confidently in Greabrook and Foxes 
and the reſolution alſo of the Caſe p 
it. For there Adminiſtration being eos 
mitted before any Will proved or nc 
fied to the Ordinaty, as: it ſhould, ſee 
the Adminiſtrator ſold ſome of the goc 
to IS. and after the Executars (' provig 
the Will) brought an Action of D 
nus for, thoſe goods againſt IS. w 
aded this Adminiſtration and fals 
| and thereupon the Executor demurred 
and Judgment was given for him, as h 
ving by the proving of the Wil, diſpro | 
. the Adminiſtration ab initio: but it 
true, that judgment was given only N 
two Judges ; one being abſent, and < 
8 1. other diſſenting in opig ion; yet I thi 
it was right, and according to 
and that Refuſal ſhal have — like a4 
ac IM tion; elſe could not the Adminiſtta 
8 725 relate to the death of the — 


"7-4 my 


K doth't o ſome purpoſes, erpteſſed in 16 


doks, viz. to have an AQion' of x 

e for goods taken before Adiii- ** 
niftration. eg and to have a rent 
1 payable in that meantime, &c. 
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What Fees to be paid upon Probare; or 
for Copies of Wills, or Inventories. ” 


Per Stat. 21. Hen. 8. Cap.. 


I. Where the goods he not to above fi 
pound, only fix Lc to the Scribe. 


2. Where they be e pound, but un- 
der forty pound, two v. 1 45 x d. to the BB. 
twelve pence'to the Seri 

3. Where above forty pound, tobe taken but 
tos. fixd. to the 88.7 t Wos. fxd to rhe 
Sell , or 1 d. for tach ten — of ten 

ische long, at tbe Scribes choice, 


Heſe Summer ve: are to ſatisfie, den 
for Proving, Seali ng”, 
Writing fr wal xo ihe Fer 
e Fe and all _ 

$ concerhing the fame. 


Fe Lat ie gen be fold, nei 
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ryiled, ao he rones tr | 
cp 2 ted as 70 the 0 
e chartels, ſaith the $ 


83 that the Will is to he broi 
with wax thereunto ready to be lealed 
and proof to be made of the Will, 

" cording to common Cuſtome. = 

Fot making the Inventory , the Ex 
cut i$te.take,ar.call to him two C 
tors or Legatees of the Teſtator, and 
it in their, preſence; or in their abſenc 
or refuſal, two 9-2-5 perſons being t 

gert of his kigpe;or in their default. t 
daun boneſt 


perions. 

"The Invengary is to be indented, 
* part left with the Ordinary, and th 
other to remain wich the Executor. 

ITbe Execugor i ate make oach for the 


truth of 6. 
" Fox aCagy deſired by any, eitbert 
a Will or Inventory, no More is tg 
paid than before | is . for the N 


—.— 18 Be | 
thought fir, tobe "mo take At 
vtoust when: ye be I AY x 
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called by the Ordinary : Of this 

wy al fee in EN of ac: 15 cap, 
count « Oommon 8 
—— as 13 EAN. the third halsccons 
Fitæl. A cec. 91. Where Trem «es 
ofa thing ig action. v0. account ſha 1 1. 
before the Ordinary; but Par» ſeemes 2 * 
of a cantrary opinion. Ad — 1 
it in isi, that where 4 2 
Rrecutot to the 6, he.ſh; 


yea a4 of. 
which others, 
An Execytor by 
to acceum before 
— 5 But 


- 


the 
in po 
17.08 <7 1 


after the Will proved, the — 
no more de Ae eee 


r things 105 come unto E xerutors, 
| be lfu, in thei bands and whe not. 


He ehiogs which ſhal comet 
_ Executors, are of great multipſ 
city, and would make a large an 
=» confirſed heap, if tied t 
ade band of lumpe. I wilt 
ſoxe them ont in parts, af 
indie cart. Foſs we wil di 
poſſeſſor zor C * 
things n'a6 


ifalſy/inthe Teſtator Secondly 
ry into chattel⸗ rea and ver. 


510 


of cds „br. 
nett mey berdivided into — kinds; 
living. and not living; the lis 
e not ud various. T. The 
*wardſhip of the body of another; be it 
dy — 5 of a tenure of the preſent ow-! 
724 Aſſignment from the King, of 
25 rd of whom the tenure was, is 
4 


4 Sw a3 4 cc Bo an ono Rnd ro '@ oa ms 5 


EY © ek OS 
1 real, not perſonal; 0 "EW 
de in intereſt in the perſon of hi 
but it i in reipect o 2 2 Ane 2 
or othet 2 — yeares, * 
Madefngehe minority, or till | 9 
had and ſo is real. Next, a So 14 & | 
as by Grant for a terme from mtb“ 9 
nud the Inheritance )is a Chattel real. As 4 
ſonan Apprentice, for yeares, it is by Cos | 
ſtome, as I take it, that he geeth, of i 
lerived to Erecutors: but for reuſbn / 
after ſhewed . I thinke this Trirereſt 5 
not in the reality, but in the 
rather, So of a debtor in Etecution r 
debr, the intereſt in him: or perhaps more,, «4 
properly in bis liberty, is not, as Teo, in 
ceive ( ſot reaſons which after I halt en- 
ſſe) a real, but a perſonal ChU,W.)'z. 
e like Law of a Priſoner taken in — 9 * 
Warres. As for Fiſhes in a — of 4 
in a Warren, Deere in 4 Parke, - 
ina Dove-hooſe, where the Te . 
bad the Inbericance, or but for Ife, ii * 
the Pond, Warren, purke, — 
they are not Chattels a8 all, nor de 
to the Executors, but to the Heire wi 
the Inheritance. If the Teſtator — 
bat a Termer, they are to e 
3 but as acceſſary — n—_ 


— 


„ Fognirances; ot in things iſſuigg out 
"= Hem or Loads as Rencs, Commoes. 
"”, . ſtovers, or ſuch like. But where ani 
*- - hepitorreſerves a Rent upon a Leaſe 
* years, this (hall not goe tothe Executat 
ducxothe Heire, wich the Reverſion,s 


_ . than then Arrerages of it behind at t 


each of the Teſtator. Alſo Comme 
sches for yeurs, Advowſons, T yt 
FoirgjMarkers,Profirs of Leets, anc 

like, which the Teſtator had | 


3 all which may accrue any of th 
„ is the fiel, are Charrels # 


r Yes, ove ſimple preſentation ti 
** Chared , gpon the next sv and e 


Keul, and not Priſons! Chattel, 


* 
Ko 
{3 * 


mee cone to hee void. and whar che 
Kt is, we ſhall after ſhew. And 
Title acerued to the Crowne , upon 
Winder of fclany, where the party he 
pat of ahe Kiog, wi. the Au, di 


* 


orleſle, ſo lo 
andſhel go to 


. denbefully ot 1 elrer Caſe, rack 
ing C haitels Renk. 


IRE Ware, it 


is not to be underfiood 


ſignes, this zt no Gbactel, 


to the Execttocs (Y— 
to-bim who firſt extiern, 


4 <2 e 5 SA my 


:rechold; viz; Ur libernim tt) 
© weiiewss but that onely- makes it to 
quaſi liberum tone ment um as to the main 

of-an Aflize , if wrongfully 

on,. Where one is. ſeiſed in the rij 
of his Wife, of Land; or other Hers 2 


3 yer ir deliteredio/t 
en 


- ment, and is attainted of treaſon or fe 


= £2 2 _* 
4 * ID l 
I» * * 
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. the profit thereof acerued unto tt 
2 3 Crowne, is but a Chaktel, and though | 


= I 
* 
ar; bd 


King grant it to one und Hin Heires 
it ſhall;goe- ro his Execurors. 
one, having a-Leaſe for many yeares,v 


100. 500.09 more, or leſle; and doth de- 
viſe and bequeath the iame 100A, and txt 


Heites males of his body, and for want 
ſuch iſſot, to x and the Heires males 


bis body, and d yeth\ having iſſue 


Sonne, the terme — not goe to- 


Sonne, but to his Executor or Admit jk 
ſtrat 


or:it cannot be made a matter o 


Inheritance; ſo if A bad died withoit 
iſſut male the terme ſhould not — 


gone orraiaained to , but to the E 
chor dr Rüminiftratör of . 4 was lad 
Iy ad jndged in the Exchequer, bet 

Sir Robert Lewiaar, and ' Miftris Has 
word. So of an advowſon, or any oi 
hereditament, granted or deviſed tot 
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;yer ald tu 

— and not to an — * 
He, 1 1 2 
inherit „ © £ 
Fara wa meer Cen, ae _—_ 
heme de 772 e git; * 8 


ao. , 
"TT 


i — = 


50 (bartels ball. 


11 Chatrels,0s. goods nonnlds | 
Per | 
into. quicke- or dead. The quiche: are 
Chattel of all kindes, as Scepe, Horſes, 
Kine, Bullocks, Swine, Goates, Gel, 
Ke Poultry, & There may be 
io in lying Greatureareaſocable ag Im 
tereſt, as ig a Charrelipexſonal , 4. 1 
TE $96 man l in eren 


51 aſe,” or — 
, Tae Law da R 
beben in the Wirz; for 8 


31+i4T 


teen Fh {au it, Ov. 
8 vs. la the tiihe of King 
— — 6 | 


ces Hes. the 6. his time, tl 
in a Prifoner-is mentioned as x 


„ and coming from o 
unde anocher ; therefore — — 


nee, — — 
| Od not beinftenchifed or fret thErs ; 
. ITheumtreſt whith one bach in atr Aþ 
ö prdmive,” 1 rake c be rather Perſoti 
than Reall, chôugk For years; bett 

doc ſpringing —— eall tote, 
Wataſhip, 3 

ofa meer —5 As for a 
. doubtieſle 
/ diſcharped and is not Serin 

ro Heite of 1 but u 

aas booth it one of thetti te 
nus tum in ſervice til? u fit time of pte 
ding for him U neW Maſter ; ha! ir 08 
bim, not to depire * 
"Now for bags perſnal withoat 
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ITT C aſes re 7 pit 55 4 
ual, I» 8 


Ju touching things living * If the Ro 
-. Teftator bad any tame Pigeons; or of 4 14. 
deer, or 2 Feſants, or Partrid- _ 
a theſe all as nel] as. Chickens ſhall 
>the r ough not tame, f. 118, 
they were taken = pt alive in any $0.18. M 
nope, Cage.oe lik 2 tacle, as Fe- 5: 1 
ok and * ſo fiſh in a 8 
; as allo you 170 though 1 f. 4 14.7 
tame, at, ng Dovehoule, oh. 3 
to ſie out; yet their Dams, the 4.8. | 
id ones, ſhall go to the Heir with the Hans 
ehouſe., if the Teſtator bad che nel * 
y reclaimed Hawkes they alſo as Chat- tal — 
ls Deeſonal ſhall-goe, to the Executor, | 
cauſe. they are things commonly ven. 
Seed: oy N Hoùnds, Greyh ou nds 


e not ſo commonly 


dug > — 1404 nor ſo anciently have 
en, yet are they * growne to bee 


AE bro EE 
1 1 nes W Maulick, eaten ing to delig 
ter. — ate 1 
ar hath to my ſenſe more ſpirit and vivac 
— then any other Malick, Adde herd 
a: Rar. that there may be ſome profit and advay 
nd tage gotten by them , both g 44 
* Xc. tine bani, & ademptionem mali, the 36 
ting of ſome good food, and the preſe 
ving of others, as Lambes, Conies, Fi 
Pqultry, by killing Foxes, wild Cate, ag 
others which deftroy' them. And we 
know that money is recoverable in dat 
mages for taking away ſuch, or a 
ſerving to keep an houſe. So of 5 
to cath Conies, &c. Therefore they 
valuable. But it may perhaps be 0 
cted, that none of theſe above are Cart 
apd.cherefore not repleviſable, co 
quently no property in them; for w 
more then one living Cattel is ' dift 
ned. the rep/evin is to be by the namꝶ 
Averia, ſignifying Cattel. For aff 
nat to inſiſt that one may have proper 
in divers things, whereof no veple bini 
as Corn or Hey, nat in Sacks nor Cu 
me 


e 
FI 
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hand; and not to the Wife or Heir; 
: 82 who 


„, vir. Grafle ready to be cut 
„ Pears, and other fruit upon 
Trees ſhall go to the Wife; as alſo if i 
| Kone f bad been upon a mans owne Land of Ni 
beritance, they ſhould go co the Hei 
. though the — ſhould go to the E 10 
"Led — The reaſon of difference is,becay 
F ae Come.” this latter comes not meerly from t 
| ſoil, wixrhopr the mIWy ou and: manurand 
of man as the other doe; and I tall 
0 5 thou aph not ſowne, if planted, a 
Saffron, an Hemp, becauſe ſowne, to pc 
taid as Corne to the Executor. All * 
yet ſnall paſle to one, to vhom the 
is ſold or conveyed , if not excef 
though never ſo neer reaping, felling 
athering. But what if the Wife had i 
. ſe for years as Executor to ſome 
Teunt for mer Husband or other friend, and 
Aue in ee Husband aſter ſowing dies, who then li 
. have the Corn? Certainly the Corn hd 
1 go to the Executor of the laſt Husbang 
4 At leuſt ſo much as is more then he: ye 
voalue of the Land, or the making it up 
addition of other things, for the valk 
to beAſſers for payment ofdebrs &L 
cies put the caſe again, that the Huil 
and Wife were joint · tenants of che l 


cron, 
and then the very Corn growing ſhal ſur- vr. *, 
vive to her, rogether with the and, and a 
though the Husband ſowed it, yet ſhall ir as 
not go to bis Executor. Being in conſide- apparel, - 
ration of things growing on the ground, f. 
let us not forget to think of Trees fold +: +55 
by 7 Sſeized of the Inheritance of the 
Land to I D who dieth before felliag, this 
Intereſt is a Chattel which ſhal go to the 
Executor, and not to the Heir, of 7 D. 
but ſome colour may be, that theſe , be- 
cauſe fixed to the ſoile and Free-bold 
are real Chattels, as the Intereſt in Lind 
is, and not perſonal : So alſo of trees ex- 
cepted by him who ſelleth the Inheritance 
of the Land; but in both caſes I conceive 
this Intereſt to be perſonal, and not real; 
for that, as it is a propriety of Chattel 
in the Vendee, or Vendor with excep- 
tion, it ſtands in conſideration ſeve- 
red and abſtracted from the ſoile or 
ground where the Trees grow, thou 1 
the Trees be not actually ſevered by 1 
Axe from their mother Earth. Bae if cal. 11 £4 
the Leſſor for yeares or life except the "28 
Trees, theſe continue parcelh of the Free- -— "8 
hold and Inheritance. Andafter Corne 
reaped, and before the Tithe ſet out, the 
Iaheritor of che Tythe dying, I think the 
G 3 Exe- 


"The r 
5 5 not the Heite , (hull h 
| - the Tithe the after ſer our. 
No let us come botne to the Ted 
tors houſe, and fee in and abonr 1 
ca ſome doubt, what pertains to the H 
ad whar to the Executor. Queſtion h 
deen of 6d, and of late, touching Cof 
* 6 r Leads, Furnaces, Fats for Dy 
or Brewers , - Pales, Rayles, 
in in Windows Tables, OY VV ail 
ſcots, Doors, Locks, Keyes, and f 
like, to whom theſe Would goe ? 
ther to the Heire or Executors - 
in the latter end of Henry the 7. þ 
time, an Executor e a Furr 


= nt 26 which was ſet in the middle of 4 houk 
and odt fixedto any Wall, the 
bin, hr an Action of Treſpaſſe ag 


t ſo Coing, ,and it'was ad wage 0 


t be Heir, viz. that this was to go as 9 
| yer and Inheritancetc 
3 and long before in Tanze! 
235 third Bi rime, it was debated whethk 
4 7 * os 425 waſte in 4 Leſſee to remove! 
3 take away a Furnace or not: but If 
1 no opinion delivered by the Judges: 
in the late Queens time, Juice 9/#l 
ſaid, that the Lord Djer: opinion Mi 
{har where the Furnace iv not fixed to 
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to the Wal, for then it firengrhn 1 
houſe. And yet notwich 

de in the one caſe ſo removed by t 
Leſſee, yet is it not there, ashefaid a 
Chaxtelſ perſonall or moveable, ſo as it 
is attachable ; and there the caſe being 
that a Clothier being a Termer of an 
houſe, had fixed a Copper tothe Wall 
with Loomes and pricks neceſſary. for 
his Occupation, a Judgement being bad 
againſt him, the Sheriffe delivered the 
Copper in Execution as a Chattel, and 
after the Leſſee tooke it up, and it was 
taken from him by vertue of the Exe- 
cution; whereupon hee brought an A- 
ction of Trefpaſſe, and by all the Judg- 
es, the action was maintainable. Aud 
wheteas it was found by the Jury, that 
by che Cuſtom of Rent, the Leſſee might 
remove ſuch a Copper; Juſtice B?ax- 
mond ſaid, that without any Cuſtome 3 
Leſſee might ſo do at any time during his 
tetme. But ĩt is to be noted in the a 
caſe, that the furnace was by it ſelf deli e · 
red as a moveable Chattel, and not as part 
of the houſe, for that was not medled 
withall, nor at all . in extent (as 

* 4 | 


” ' I ” 
* 


lis. 1 


4 | fe / 4s. os 
were n le 
WA +: 71 = n a Statue) the bouſe belike h 

pon ſuch a rack rent, as that d 
ny fr id not deſire to have it, for hy 
t have had the whole being a val 
5 and ſo have uſed;che Copper durſt 
the terme. And as touchiog all other fix 
things, the Law was taken in the ſaid cal | 
in Hen the 7 his time, to be all one, as i 
the cale of the Furnace, viz. that. the 
ſhould go to the Heir, ſave only that fat 
Glaſſe in the windows, Pollard ſaid it wi 
otherwiſe, viz, that chat ſhould goe ti 
the Executors, which none there denie 
But fince, in the late Queens time it wi 
otherwiſe reſolved touching glaſſe, that 
it ſhould not go to the Executors , at 
the like was there ſaid touching Wait 
ſcots, and fo alſo by the Lord Ade 
in the ſaid caſe of Aubin. And ache 
Poſts fixed, for that they be parcel of ie 
Freehold, ſo alſo of Milſtones, Anvills 
Doors, Keyes, Windowes, none of thels 
be Chatrels, but parcel of the Freehold, 
or thereto pertaining, therefore not ths 
B Executors. 
Things in Now to come to Gardens alſo? 
e, "whereas I before laid down a difference 
7. betwiß j 


T' 


ie, whoſe fruit is above the ground: 


grow 2 0 1 niche 3 It Wil thene 
dba that the rootes of | 
Parſneps, Tarneps, Skerrits;and ſuch | 
coming and arifiog from yearly ſowing, 
ned. ape Executor, and not to the 
ir;the caſe: being ſo, that the Gardner 
58 had the Inheritance ot 
Bie or Soile:now though in moſt p 
ces this can rarely be a q ion of Va 
yet about Bonden, and ſomegreat * Toy 
it may, and therefore not W ofa 
line or two,a thought of Two, Theft 
for that the reaſon of this cale may 
light touching right in other Caſes. 


in my opinion, theſe. ( baden 
there. is a ſowing I manurance 7 
c 


generate them, and cauſe their the c 
goto the Heire and not td the Exect- 
tor: my reaſon is, for that the thing of 


profit is the got which is hidden in 


ground, and 1 hold it 0 reaſon, EA 
oreeable to Law, that the Exect 
ſhould dig and break the ſoit and prog 

to ſearch for her entrailes; he is to c- 


tent bimſelf with that "which i is above 


ground, as Melons of all kinds, a 


A 
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5 erde ground, - yer 1 think they ha 
t fuch yeartly ſetting, or manurane 
* © thoutd fever them in intereſt from ti; 
oj therefore they ſhall goe with it 
[the Heire. 


Hot fixed to, yet uſuaſly kept in houſl 
"212, writings and evidences, whereaboi 
"$&nerally no doubt can be, but that 
flow the intereſt ofthe Land, ſo af 
ey touch ihhetirance, they pertaine ty 
e Heire;if but Termes of years, Good, 
eels, or Dedts, they pertaios to the 
0 yea ſo doe Statutes and Bon 
oY (to oeyer otherwiſe in eqn 
though they concerne the affurat 
enjoying of Inherirance purchaſe 
bat if 4 morgage the Inheritance 
"Of Landsto Z, upon condition of redem 
: 5.5 by payment of 500. pound to J. 


Let us now conſider of things, bo 


his Heire, or Executor, and R dyeth, the 

erde being delivered into his hands 
{ »W. the Heire, not the Executor, ſhal 
Bare chem ; for though the money may 
be. payd to the Executor; yet (mean 
time) the Land deſcends to the Heire, 
1 ade is there any debt to che Executor, 
* for 4 way chooſe to pay, or not. Put 
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0 
b 
/ 
h 
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h 
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enen 
ob the: onder ſide, that the Land ba 
Lene Gid ker Soo pound, dt nee 
A, but a Condition that if not paid to 2 
bim, bis Heire or Executor, by ſuch a 

day, then to re- enter; and A dieth, 

here is a debt to the Executor, and no 

Land defcended to the Heire of 4, yet 

ſhall che Heire have the Deedes, for that 

a Condition is deſcended. to him, Que- 

ſtion hath beene touching Boxes and 

Cheſts , wherein che E ere. 

ning Inheritance are; and althou 

better opinion in our Bookes, doth pitch 

upon this difference, that where t | 

ſealed up, They ſhal pertaine to che Heir; 

otherwiſe , where not ſealed; I cannot 

conceive that difference to be, grounded 4 
on good reaſon; but rather tflinke that. 1 
Boxes, which have their very creation 3% 4 
to be the hhuſes or habitations of , 18. £4 4.4) 
ſhould, at a ppurtenaat to them, got to 347-15 
the Heire, whether ſealed ur not. On 'Y 
'xhe other ſide, Chefts ade for other u- 

ſes, vic. the keeping of Napery , or A-. 
parel, ſnall not, as I conceive, be taken a: 
— ee n 2 

de in them, for fo may other things alto Fas 
be: Nor as touching them ran ſealing be way 
of any effect, but rather locking, and not © we © 
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97 things not actually in the Teſtator, bu 
d accruing to the Exeentors, by or aft 
the 22 death. 4 


| 

Hele be of divers ſores, the firk 

and chiefe whereof are 2. 

gotten and acquired by Action 

or Suite. Secondly; by Condits 

2 g Covenant without Suk, Thug 
bo Remainder. 


505 things 6 in Allien. 
19.714 fs. 

Oſpeake firſt of the firſt, it is cleare, 
thardebes due to the Teſtator, be it 
by Bond, Statute, or Judgement, or for 
— Rent „ure not Aſſets to 
the Executor, untill receipt of 
; and it is cleere that the Action to 
eric. recover theſe doth pertain to the Execu- 
Actor. and that the debt and damages reco-" 
vered ſhall be aſſets to charge the Exe-⸗ 
= 05 > 2CUtor, So alſo of Actions of Detinue, ue: 


— _ 2f 


K 3 
- — y 


A pee 
ny Charre Real Wardſhip or the — 
Ae. But perhaps ſome will doubt of 
Covenant touching Inheritance, vis. the Nee 
aſſur ance. of Lands or en 


Y ing thereof, wil — 

[© froc from this or that incumbragce or the 1 bing 
ne: Let even in thoſe caſes, if the Co- = A, 
© venant were broken in. the Teſtators life Ai 
time, I thinke cleerely the Action is ac- Y 
i crued to the Executor ot that his Tefta- . #3 
der was to recover damages in the Action 2 
7 of Covenant for that breach „and be 2 
ig intitled to theſe damages a5 princihdl. 

nnd not any aeceſſary tbr mmi . 9 92 
aon, the Law hath caft that action 1 
"BY the Executor. And that is the cauſe why, oe 16 


if wafte be committed in tha life of te 
Leſſor by his Leſſee, and then the Leſſor ery "a 
dyeth , bis Heire can have no Action for © 4 
this waſte; viz, becauſe he cannot rec 
ver the treble damage; ſo neither can the 43 
Executor have it, for that he cannot re» 2 
cover locum vaſtatum, the place waſted, 
the Inheritance whereof is in the Heir. 
That the Executor at the Common = 
Law could not maintain an Action of _ > 
-Treſpaſs for goods of his Teſtator, taken. Ba, 1 
away in his life time, ſeoms to be imply- . ©; 

ed by che S rute in the time of K. * 2 . 
b the 
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TY wh Executor, a8 well as his Teftatof is 
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— — e [th 
of Exe. taigeable by — leaſt in ſoq 
„ caſes, for goods taken or diſtrained in 
Teſtators life time: But in caſe the 
ſtreſſe were for Rent, or Service, it is ſa 
« little aſter the making of that Stati 
chat the Lord may not now avorr for 
Rent, or Service, becauſe his Tenant 
dead, but muſt ſet forth the matter, | 
_ juſtiſie to excuſe himſelf fre 
damages, and the Execut 
faith is Action recover the C: 
| — that by the Common 
faith the Booke., though the Statute of 


2 — Mu lebridge had never beene made 


A 6, 1. that ebe propmety remained in the Teſts 


by 
* L 
- <4X7 
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E tor. Note, it ſpeakes not at all of td 


ſuid Staxute of 4. Edward the 39, 
Newton is the time of King Henry the 6 
would have it, that the Executor in ti 
caſe ſhould not — oo but 
Action of T gr upon t 
faid 5 4. Ed. 3. Which u 
inks cannot be by any meanes, — 
ſon of the Statue of Mariebiage cap. 4, 
Wow ideopuniatir domons ,; ec. for t 


by reſtealcied, as 1 thinke, fro the Af 


— thees is now 

Statute; The other le of 

ken to extend to other ings! 1 . 
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the Executor — 3 Fu 

ſaid Statute, maintaine a 

But whether an Action or 

eth for an Executor; againſt h 

ſpoyled the Teſtators Corne, Grafle, * 

Wood growing, harh beene queſtio t Sow a 

ned, but no where reſolved to my knows 


| ledpr. I thiake it may ye, with ſome 
ace: Firſt, for that the Statute - + 
4. Edward the 3. doth not onely oy. 
of Goods 84 away, as limiting ie | 
Law to thut treſpaſſe ſoley and 

larly, but ſpeakes . 4 of 5 


pa done to Teftators then 
in that particular of goods, as one 
ſtance, Now there be many caſes oſ a- 
ſtances or enſamples given in Qs of Pats 
liament, which yet E oe not reſtraine Mt 
| rviex to that particular, of 
from ertending to other caſes of like na 
dure. 


eſſe: ſe Far ou Je man ' 
* ..uopuniſhed ,; it ſno ve no large 
2 ent, then to that one ſingular treſ⸗ 
. T4 . of Goods taken away, viz. mo- 
E „ -Veables.. Againe,che Teſtator was cleere : 
n * a. IL age 1 of damages fot 
oer which ifhe had 1 
> en Ws) have come wh his Exey 
or; Vea the things themſelves, all, i 
:\felled in the . "7 and part 
. l uld bave come to 
the Brecutor,, therefore alſo. the dama- 
5X ges recoverable in lien thereof, out, 
"which. (recayered) the Debts and Lega: 
' cies of the Teftator are to be ſatisfied 
is A ee a thit 
| ed ſrom the ſtate of the Land, fo; 


ifabe owner thereof bad, after this rel, 


paſſe gone, aliened the Land, yet had 

nat this Attn remained to him, as 

take it clearely. And why not as w 

as, where..a Tr pee | is done upon the 
ee 


Lands ofthe Leſſee, and then the tern 
expires, this doubtleſſe doth not take as, 
may his Action, nor his Executors. . But 
me thinkes bete may be ſome differences 

mobel taken, as firſt, betweene a T 
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2 18 1p : for the firft 
ar nature, as that, though the = 
— 2 of Inheritance. in the :Land- 
Wwhereon it groweth, and ſhould have 
dies before ſeverance and felling,” Vet 
Wic ſhoald have gone to the Executor, and 
not with the Land to the Heire f here - 
fore doubtleſſe doth the Adion for de- 
(troying or taking away thereof, (accrue 
by the operation of Law to the Executor 
in lieu of the thing taken or deſtroyed. 
Ocherwiſe, perhaps, of Wood ot Graſſe, 
Which by the Owners death ſhould have 
[| zone to the Heire, and not to the Exe- 
And yet here again another dif- 
T 90 mee Thinks may be betwizt Graſs 
and 12 vic. betwixt that in paflure 
nd that in Meadow, yearely mowed 
ad turned into Hay, nor leſt to be con- 
| umed by the mouthes of Beaſts, as that 
growing in Paſture : For as the Law di- 
i — th between theſe Soiles, it gives 
edency to Meadow and makes it 
waſte for a Leſſee to plow it up; not ſo 
vr Paſtare. Yea Tube e in paid of Fay. 
ut not of Graſs growing in Paſtures; ſo 
\e Meadow Graſs. being in the Owners 
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Lam and therefore ſtand in a differen 
ſtare, — from Paſture 
' Ahuid diffcrence mpy bein the mann 
ofthe Treſpaſſe, 4x; Where the Mi 
-dow-Grefs is eaten up with Cattel by, # 
Treſpaiſey,and where byhim mowed a | 
carried. away as Hay;for in this latter caſt 
an Actiomof 7raver and Converſion 
ſo many loades of Hay, is doubtleſ 
maintainable by tbe Executor, thoug 
it ſhouldþe admitted that in the e 
caſe of conſumption by the mouthes, 
' "Beaſts without ſrverance , no Act 
' ſhould be maintainable by the Exec 0 
- which yet 1 admit not, but think the cc 
trary probable. For when. Meada 
ground, which yearly: — 0 
ſine howine generat herbam ) (hall 
5 ready to be deliverc&of her burdens i 
EY firanger; putting im 2 herd of Catia 
ee which fwailow up, and tread down, . 
en 7 — , fruit ofiher:wombe,,. before the. 
the 2 with his ſi the come u a Midwife to 
e ber dlivery, if then by — 
42 * the Ouner, befoxe Action brou pn 6 
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2 f the ſaid Statute , and « greet de- " BY 
the Law. Yer here perhaps 

. cour ; this ,-a fourth may 
_ he. ov ariſe, out of che time of the 
death of the Owner, vir. where be di- 
enden of Mowing, and where 
for Dao, that in the former caſe, 

* — * con- 
ſumption not beene, yet Ow» 
ner dying before ſeverance , this ſhould 
not (he. come tothe Executor „bat 
have gone with the ſoyle to the Heire, 
that therefore the Executor, who is 
not damnified, ſhould recover no dams- 


ges; Yet in the "other caſe, the Owner. 5 * 


living till after Hay time cleerly paſſed , 


vie. till the end of Auguſt „ me thinkes > 


new, {ſince this fruite of the Meadows 
wembe ſhould have been a Chattel ſeve- 
red, had not this Treſpaſſer made unjaw- 
ful prevention : Therefore the Executor 
to whom the ſame, ſhould have come, 
towards the performance of the Will ; 


ikmald have out of the ſaid Statute , an 2 F 


Action and remedy - reached uoto him 
to recover recompence in damages for 
this wrong done in retardationem E xe- 


dannn 7 efbamgpts. A fifth and laft 
H 1 2 diffe- 
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4 nd 


| be in'ehe-4 ſtate 
of the Owner; for Peſto, that 'whette 
the Land is his- Free-boid or Cor N 
hold Inheritance, no Action 4 t 
85 en to his Executor for Wood e 
raſs taken or deſtroyed in his life aig. 
yet where hee is but Tenant for ye 
Gardian, or Tenant by extent, ſo 1 
the very ſtate in the Land was to come, 
and is come to the Executor together 
with Dricquid plantatur ſolo) = inks 
the Executor ſhould have, ther 
| _ the ſtate in the ſoile, * Rion' 
to puniſh the Robber of, or Treſpaſſet 
upon the ſoile. Thus having ſcanned 
and ſifted, to the beſt of my ability, all 
differences and circumſtances of this 
point, how far I am wide, and wherein 
right, Aliorum ſit judicium, or rather, Al. 
tioris efto judicii. But this is clear, that 
whereſoever Executors do recover any 
dammages for treſpaſſe, or other wrong 
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en done to their Teſtator, the money re- 


we 
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in covered (at leaſt, if Execution bee had, 


2 8 5 or mony received) wil be Aſſets in their 
f the hands, as wel as debts recovered upon 
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Bonds or Bille, or Lands, by them taken 


ng. in Extent upon Statutes, Recognizances; 


or judgements. Vea, without ever 
| having 
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3 i cheſe moneys | _ Executors 
make chem Aſſets in their hands, vis. 


- acknowledgement of ſatisfaction, for 
this amounteth to a Receipt , and char- 
geth the Executors towards the Ge. 
ditors, wich the whole penall ſumme, 
though haply they receive but part, as 
' the principall, or ſome like proportion. 
Therefore, there is great caution to 
bee uſed by Executors in this kinde. , 
that unleſſe they be ſure they have goods 
ſufficient to pay all debts and Legacies, 
they make no Releaſe, Acquittance, or 
acknowledgement af ſatisfaction, for 
more then they do teceive, be it debt or 
damages. And the like cantion to be 
uſed by them, touching ſubmiſſion of f 
debts or damages to arbitrement, wherby ' 
diſcharges of the ſame may grow; for 
the ſubmiſſion to che Arbitrement, be- 


ing their voluntary act, although t 
Arbitrators by their judgement FA Fr: 
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4 by makin Releaſes or Acquitranges, or 2 |: 
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charge the debt or dammage in part or in Yer upe 
whole, yet ſhall the Creditors. have like. erdict 
remedy thereupon apainſt the Executors, & 
as if they had releaſed, or, which is more, ®* 8 


received the ſame. 


Ocher Actions there be of diſcharge , **% 
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Laer 9%, OY his | 
have had, fo may his Bre 
| his death „ ur. Weiits © 
fror , Attaint, Difceyt , — 
ä Ser. Identitate nomiris. But this 
lat is given by Stature. Whatſoever iu 
regained by any of theſe wayes , 4s un 
A loſt by the Teſtator, ſnall alſo be 
A ets. 


Special caſes pertinent to the Premiſes. 


1. Chatteli come to Executor: frow the 
Teftatars get not Aſſets. 

2. Aſſets which be no (hattols. | 

3. Thi ings in Action, and in the | perſonalty, 

turned into Chattels Real, & & contra. 


X to the firſt, 1 exemplifie thus, 

A makes B his Executor, and dies 
B makes C is Executor, and dies. The 

SGoods left by A to B as Executor, far 

exceed his Debts, and Legacies; or let 
us ſuppoſe no debts nor Legacies of «A, 
and that Z dieth much in debt, above the 
Goods he leaveth | and did make — 
alteration of the property of the good 
of A, but meerly left them to C bis] * 
© ecutor: Now ſhal not the Goods wh 
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ie © beliadlein Law vo pay the debts. 
of i. yet in Conkience me thinks they = 
ſhould , and that C ſhould not receive 
tem to bis ownuſe;, 85 in Law he. may, 
where 4 left no deÞts. - But if 4 ma 
king F. Executor, did alſo by his Will 
give him all his goods ; and bee in bis 
life time made election to bave them as 
Legatec, or by bis Will, did ſo diſpoſe 
of them, or appoint them to goe, as the 
oods be had as executor, they could not 
otherwiſe given or diſpoſed; Now by 
this election they were altered in pro- 
perty ſtom being his as Executor, and 
ſo ac his owne goods ſhould bee liable to 
bis debts. But things in action could not 
be ſo given or diſpoſed, viz. Debs, c. 
yet if O were indebted to 4 one hun- 
dred pound, and B bis Executor took 
new: Bond of him, or anothes for it, 
giving up the old Bond, now was it be- 
come his owne debt, and ſo ſhall fland in 
bis Executor. tel | 
Another inſtance of this thus; If; 4 & 
Patron af the Church of D grant to 3. 2 | 
the next avoidance, the Church becomes firs 
void, A dies before he preſents, his Ex- 1 
ecutor preſents , and bach the benefic Iecna 
H 4 r 8 
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e biimſelf in his ne 
bave had”; fo may his Bie. 
r his death ,""viz. Wielts of 
Error , Atraint , Difceyt „ Militia: 
a re Identifate nominis, But this © 

Ia en by Stature. Whatſoever s 
regained by any of theſe wayes , as um 
fr! loſt by 1 the Teſtator, ſhall alſo de 
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Special cafes pertinent to the Premiſes. 


1. Chattels come to E xecmors frow the | 
'Teftatars,yet not Aſſets. 

2. A fſets which be no (hatto/s. 

3. Things i in Action, and in the ferſonaltj 

turned into Chattels Real, & & contra. 1 


S to the firſt, 1 exemplifie thus, 
A makes B his Executor, and dies; 
B makes C tis Executor, and dies. The 
Goods left by A to B as Executor, far: 
exceed his Debts, and Legacies ; j or let 
us ſuppoſe no debts nor Legacies of «A, 
and that Z dieth much in debt, above the 
Goods he leaveth | and did make no 
alteration of the roperty of the goods 
of A, but — ſt them to C dE 
© ecmtor. Now ſhal not the Goods wi 
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of. yet in ro eld me ap eds 
" ſhould, and that C hora ma 
them to bis ownoulſe;, a5 in Les, | 
where 4 left no debts...) But if 4 ws. 
king B. Executor, did alſo by 5 
give him all his noods ;1a9d bee}: 
life time made election to bave them. as 
Legatee , or by bis Will, did ſo diſpoſe 
of them, or appoint chem to goe, as the 
oods he had as executor they could not 
otherwiſe given or diſpoſed; Now by 
this election, they were altered in pro- 
perty ſtom being his as Executor, and 
ſo as his owne goods ſhould bee liable to 


bis debts But things in action could not 
ſed, viz. Debts, c. 


be ſo given or dif] 
yet if O were indebted to 4 one hun- 
dred pound, and B his Executor took 
nem Bond of him, or another for it, 
giving up the old Bond, now was it be- 
comet bis owne debt, and ſo ſhall land in 
his Executor. 

Another inſtance of this thus; If 4 
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555 here of debrs; for that he could not i}: 
IF take mony to preſent. . But if 
80 Bb ed before the Church had be- 


. come void; Then herauſe the Bxecutor 
com. ba. mi t fawfully have ſold it, the value 
weft, e. ſnould be Aſſets in his hands, as I con- 
%  ceive, except perhaps the incurtibent bad 
4 died 10 haſtily after B. that the Executor 
had not time convenient to find out a 
ny man, and to fell it. 
in the other Caſe a ſtranger bad 
vreſeried and got his Clark admitted, 
and the Executors of B had in a 22 | 
Imp. retovered dameges, the hong 
recovered ſhould bave beene A | 
Thus much of the firſt, 'viz, that ſome 
things of the nature of Chattels may come 
to Executors, and yet not be Aſſets. | 
Touching the ſecond, vic. that ſome 
things may be Aſſets in the hands of Ex- 
15 ecutòôrt, which yet are no Chattels; I 
* ſhall give but two inſtances. Firſt , 
x3 48.8. Br. wherea man leaveth a Villen ſor yeares | 
4s to his Executors, arid the Villen pur- 
= chaſeth Land in Fee- ſimple, and the Ex+ 
7 — ecutor entreth into the Land; now hath 
e he Fee. ſimple therein ; and chis Land is 
Aſſets 
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"Lands in. Fee to his Brecutors, do ber ner; 
(old for performance of | ; Thele 2 Me 
( before; the money thereby raiſed.) 
and of Legaties;z But if db Lands had 
beene given to be ſold onely fhr pa 
ment of debts, they ſhbhld nl bee 
Aſſets for that purpoſeli, ani not for 
payment of Legacies; and ſoq flit were 
expreſſed to be for payment u iNegacies 
ſingularly, this ſhould not be Aſſets for 
debrs,as I take it. For ſinte theſe are not > 
Aſſets of their own hatute . but fo mate 
by the Will and diſpoſition of the Te- 87.2 5 
ſtator; me thinkes they cannot beothery bt 
wiſe, nor farther Aſſets than she 
Teftator hath willed and di ſpoſed ; h, 
though Lands thus given were Aſſeta be- 
fore the Stat. 21. Hen. g r. Yerhow 
can it be ſo, ſince the! vety wordaaf 
the Statute be, that if one will byſhis 
Teſtament or laſt Will; ;} #nyLands;&c 0 
be ſold;neither the mony — coming, 
nor the profits taken, ſhallbe-accgunted 
as any of the goods ot chaecels-of d 
"Teſtators;which I conceiveto be all one 
as to ſay, that they ſhould ——— 
or 
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4 a it might 
- win other Caſes — bath 4 aach 
” _ _- happened. But ca ut how to re 
cancale thoſe with: the faid Sta 
tie, and not to ſuppoſe the ranged fors 
r — both at the Barre, 
Bench ( though being but a ſhort 
i — middle of a Statute to 
ber! t migbt wel ſo have been) 
- unthe laft, rhough not haſtily, I grew to 
iwaceive, that the ſaid clauſe being in an 
Met which fimiceth the Fees of Ordin- 
ties and their Scribes, according to the 
wave of the of thedeceaſed, and 
then: in this clauſe; that the 
Lands wilted to be fold, ſhall nat be ac- 
counted as any of the goods; &c.. The 
Th, 5 eherby only to exclude 
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wade al. that all not 
atonated apap? che goods, &c. 
is it the able, that tbe Par 

at no t then as aforeſaid ; 


*thet elauſe after the Fees limited 
in anfwerablenefle to the values; is 


dy 1 Proviſe, wiz. Provided 
craſs, that if the decedfed Willed any 
to de fold , the money nor pro- 
fits hall not, &c, And thus perdaps' it 
was underflood and conſtrued io the ſaid 
lite Queenes'time , th no mention 
be of any remembrance of that clauſe or 
proyiſi on in either of thoſe Caſs report · 
ed by the Lord Dyer. | 
As for the third, vic. the changing of 
things out of the perſonalty, into the te- 
alty & e contre; I ſhew it thus: If a 
debe were due to the Executor, as Exe- 
cutor, by Statute, Recognizence , 
| Jadpemear , and be fac Puecytion, "al 
have Land ofthe debtors in extent: now 
x the perſonat duty turned into a chat- 
tel * On the other e, if fuch an 


eſtate by extent, Or a Leaſe for yeaves 
mortga- 
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due; now are thele real —— "ure 
into Aſſets Poss. 


Auer ſpecialC aſe * e oppoſing 
F A be bound to B Statut | 
or Recognizance fi ance .of 
Land, B dyeth, and the Land deſcend 
to his heire; ot he it that ſold i 
Land to (and aſſigued to himthe Bond 
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Statute, Sc: yet muſt- the Sute, or tay 


king out be in the name of che Execu- 
tot of B, and neither of the Heit, not Al; 
ſignee, And that which is recpyered, ot 
gotten in extent, will be Aſſets in Law to 
charge the Executor, as I take it; yet in 
equity it gerta ines to the Heire or Alligy 
nee. Quære. if the Executor męddle note 
but onely aſter his name tu be uſed. 


of abinge come to Executors by Condition. 


7Icſt; we will conſider.of Conditions 


bringing back to Executors goods, or 
chatcels granted away by cheir Feſta - 
tors. Touching which, there is no ddubt, 


bur if the Condition be any other than 


far payment of money, or other things | 
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Axa, a ſumme of money, of 

AR 5 the Teftator ap- 

wy and this condition is not per- 

aſter che Teſtators death, now i 

"the chattel come backe to the Executor; 

= his Aﬀets. But the queſtion hath 

beene (und perhaps may be) where the 
condition is; rhat che Teſtator or his Ex- 

ecutors ſhall pay the mo 0 10 0 to make 

void the Grant, and acco the Ex- 

etutor aſter the Teftators — 5 ayeth 

the ſumme out of his owne fe, not 


tem 
that this rede emed charrel ſhonld not be 
Aſſets, but be to the Executor as his 
owne pro goods, though at the firft, 
three Ju es were of contrary opini- 
on, 'viz; that the goods redeemed 
ſnould ben the Executor, as of 
the Teſtator: And truely 1 mul confeſs 
ws 1 cannot yet finde good ſatisſacti- 
on 


much as. | 


Cale to be, that this 5 
iy was not by payment at the da 
I, As to 9 e firſt, aer 
any len money upon & mork 
gage, where the thing mortgaged is uc 
Code | 
alſo, that an Executor ſhould zake: c 
to redeem wich his owne: money, thi 
a which ſhouldy eild no benefit or adv 
tage to him, 4 Teftator, Let 
therefore ſcanae and examine qr 
may come frequ | 
uſe ; and this we may the mote 
doe, becauſe the Lord Dyer ine M 
2 by . as 4% 
ſaid , ſaich exprefly , that the fan 
other kenn. Hen. 7 . was notatall adjudg 
A rr —* viewed the 5 
Ne 4 n, * net 
of the parties. We will therefore 7 
the Caſe thus. 4 poſſeſſed of 3 
for fixtio yearss, of one hundred 
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edge had beene, of; 
1 U che firſt bec e void, and 
no forte d Thus muſt che Conditi- 
on werte ff him who inäde ir, viz, 


A the — 6 — of the con» 
trary opinion ich the time of King H 

the ech, do yet ſay, that by This ad 
demprion the Teftator is ſo much in- 

_ debced to the-Executor, as he disburſed 

for the redemption ; which could ſtand 

with no reaſon, unleſſe by it the pro- 

erty and intereſt ſhould be reduced to 

the Teſtators behoof. That thus it is, 

is alſo proved, as to me it ſeems, by the 

Mi Caſe of mortgage of Inheritance, up · 
4 + on which 'the- Heire making payment, 
According to the condition, i not now 
1 in as a new Parchaſor , but as Heire; 
Wy. | ſo 
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Joan be ſhall have bag; and bee in 
Ward oven for this Land; Vea, it ſhall 
beAſlers in his hands; for ſatisfaction 
of his Fathers, as other: Anceſtors debts, 
which in ſome reſpect is a barder Caſe 
than that ot che Executor, for he hath 
means to ſatis fie himſelf of the money 
disburſed, either out of the thing. reedee- 
medi ot other goods of his Teſtotor, but 
the re hath no ſuch. meanes. Yet it wil 
be asked how the Executor can be free 
from miſchiefe, for if this thing redeem- 
ed be intire, as the Cup or the Leaſe, the 
whole will be taken in execution for the 
Teſtators debt. To admit this, yet here 
is one cleer way of temedy, vid the 
Executor may be fore ſuch execution 
ſell ke thing, and ſo pay himſelf, and 
retain the ſurpluſage ta the Teftators 
aſe; and the like of this is frequent in 
uſe, vi. for Executors to pay off the 
Teſtators debt wich their own mony, and 
do make themſelves ſatisfaction out of 
rde Teſtacors goods. Beſides, it is. not im 
bpoſſihle, that this redeemed thing ne 
be thus in intereſt parted, that anſwerably 
1 —— 2. to the ſum disburſed 
for rede New with reference tothe vas 
hae of the thing I; a moyety 
or 
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. . or Xhird part, or three ther 
3 thohld be to the — 
3 might; as his own proper goods, and < 
: in him as Executor. As peſto, tha 
| A ard B were tenants in common 
fach an entire Chatrel : A maketh ; 
"tis Exetutor and dieth. Now hath 3 
onemoyey as Execuror , and anoth 
as his own proper, and upon « Judgment 
apainſt him as Executor, that moye 
only which hee hach as Executor , mul 
be taken in execution; and here may N 
remembred how in execution of a Juc 
ment, or levying of an Amertiament of 
of an intire Chattell of more value th 
the ſam to be levied, the whole is to 
ſold, and the ſurplaſage above the de 
of Amerciament is to be delivered bad 
tothe Owner, - For m all this debate 
muſt preſume the thing redeemed by t 
Executor , to be of better value th 
the ſum paid, elſe we may caftly ada 
the whole to the Execotor, Again, th 
Leaſe for years, is nor ſo intire a thing, 
Þ wean the _ let, but that — | 
partixkion may be made; yea info 
Action berweene jomt-renants , 4 
Tenaents in Common. But here will B 
objected, the Cafe of redemption by mil 
is; daughte 
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Laughter and heir; who though ſhe have > 
«brother born aſter, ſo as not D 
no longer heire, yet ſhe ſhell, as the book 
aich, retaine che Land redeemed from 
the Heire, as a Per quiſte ot Purchaũſe. 
or this (which T wil not oppeſe) 
the Law ſo frameth to the favout᷑ of the 
„ becauſe of great miſchief to 
der, i being tripped of the reſt of che 
© Inbecitance by the birth of a brother, 
flieſhonld alſoloſe that which her mony 
ha#redeemed , without having any re- 
medy to have her money again, or a 
recompence for it 3 but in the other 
Caſe, there is no ſuch miſchief, for that 


the Executor may pay bimſeſfe, xs hath 
brenſhewed. 

No on the other fide, if the Caſe 
ſhalbhe underftood, that the redemption 
* ——— aſter the day, then will 


b 
Leafily admit that the property or inte- 
reſt}, i in the Executor to his own uſe; 
or cllatebe Condition, now having no 
puerto reduce it back, or to operate 
= any thing , it is rather a re- emption 
than a ptien , fince it was at the 
Will of the Mortgagee, to diſpoſe it at 
his pleaſore, and any firanger , as well 
as he Executor might thus have _ 
| 12 me 
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. redeemed , ſhall be held Aſſets; and 
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chaſed it „ Tl > LOT 
ely Equity, and not Law in ch 
Caſe can make any part of the val 
Aſſets in bis hands: And ſo alſo I thir 
if wee ſhould — = _ ale 
payment, at the day that the pre 
perty of the Chattel is to the Execu 
a5 bis own , and not bis Teſtators goods 
no: part: of ſurpluſage of value, can it 
Law: be Aſſets, howſoever in Equity. 
Laſtly, if the Executor redeenſe h 
payment at the day with the Fefts 
cors.own money or goods, none wil 
doubt, but that the thing redeemed i 
in bim as Executor: and the mony by hi 
paid for redemption is well Adminiſtred⸗ 
the goods redeemed being of better v 
lue. But this way it makes no difference, 
Whether the whale, value of the good 


the money paid for. redemption ſtani 
drowned therein, or. that that ſumme bs 
till adjudged in the hands of the Exe 
cuor, ss Aſſets, and onely the furs 
pluſage of the thing redeemed over and 
above the ſum paid ſot redemption. 
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Things acerned bn Covenant or afar 


tion. 
F A Covenants with B to make him a 


Leaſe of ſuch or ſuch land, by-ſuch a 
aayi; and B dierh'before the day, und 
before any Leaſe made; now muſt 4 
make the Leaſe to the Executor of B, 
and the Leaſe ſo made do him, ſhal de in 
him as Executor, and conſequentiy as Plow. c 
Aſſets. This is proved by the jud 
ment, in the Caſe-between Chapman a 00 
Di#liox in the late Queens time. Yet I 
confeſſe, that it is not expreſſed in the 
reſolution of this Cafe, that this Leaſe 
ſhould be Aſſets, but that the Executors 
ſhould have the Terme as Executors, 
which implieth as much in my under⸗ 
Finding, and the declaration wherenpon 
the Defendant demurreth, ſets forth the 
breach of that Covenant to be in retards 
tion etoutionis teſtamenti, ſo as the dama- 
ges thereupon recbveted, vir. 335 l. were 
Aſſets und conſequently alſo, honda tb 
terme ba ve been in Heu and recompence 
wheteof theſe damages were 0e The 
like Las —— ol nas code. 
ration t6 deliser d EN b lord 4 d 
20 quirttts' of Malt ot — loades of 
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diſe, and this | is BOT per ori 
in the life of B. but after to his Execu- 
torzis hall be to him as Executor, ar 
hall de Aſſets in his hands, 28 wel as th 


mony recovered in damages for not 7 


forming ſhould have been. 


of things acerued by remainder or im 
orcaſe. 1 


F a Leaſe be made to one for life, the 
remainder to bis Executors for years q 


— he dieth, this will be Aſſets in the 


hands of his Executors, though it we 
never in the Teſtator, as was in the lat 
ter end of the late Queens time, reſolved 
by three Juſtices, the Lord Anderſon on- 
by being of a contrary opinion; i and 
e d was ſaid that Cramer: Caſe; 
whereia the cuntrary in effect was reſols 
vod, was of little authority, for th 


there were firft two Judges (gn ms, 


tall after CHHonn/op changed his o 
aon g conceite that Fhete the eſtatt 
was dy way of uſe , which could. mak 
ag: difference. Like Lam where a PL 
ſar pears is by Will bequeathed ta A fe 
life; ma after to Þ, who dieth before. 4 
| a 
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2 Exncuro n. 119 
B never had his terme in him. "3 
— grant or diſpoſe is, 3 
+-ſhail it reft in his Executor as his 
— be Aﬀets, As for a remain» 
or years, ſo 4225 pay wy _— 
— rant or it at bis p 
no — can be thereof, chough the 
fame fell not in poſſeſſion to the Tefiator 
in his life time, yet no ſcruple not doubt 
enn he, but that this is Aſſets to the Ex- 
etutor, even whilſt it continues a remain. 
der, and befote it falleth into poſſeG- 
on, becauſe it is pretently valua ble and 
0  vendible. Nor much —1 other nature gh 38 
all ro theſe, are the Caſes, where the Exer n 
cutor Merchandizing with the goods of 
his Teſtacor, maketh gaine thereof. So 
if the Sheep, or other Cattel of the Te- 
ſtator doe breed, vi. beare Lambes, 
Cale, Colts, &c. after the Teftstots 
I death, even theſe which were never in 
t —— mall yet be — and 
@ che Wool growing upon the ſheepe 
— But there is 
one Cafe: worth the con ſideration and 
worthy of ſome doubt, as thinke, and 
that ia this; One leavech to the Execu- 
tor a leaſe for years of Land, worth twen- 
1 and the Executor 
| 14 keeping 


$0 * he Office of * 
keeping this in bis owne hands fe 
year after the Teſtators death, de 
make thereof thirty pound in clear paiy 
above all charges; now whether, as 
#Crediror, this whole thirty pound 
be Aſſets, or only twenty pound; and the 
Caſe ſimply thus put, ſhall be uriderftood 
of an occupying and manuring without 
ſtock of the Teſtators; and then if 
the Executor did ſtock it with his owne 
Sheep, or other Cattel, as hee muſt 
bave borne the loſſe by rot or death, 
ſo is it reaſon, that if the manurants 
prove gainfull, he reap the fruits there. 
of in recompence of his adventure, and 
of his induſtry, skill, and good husban- 
dry. But if the Teſtators ſtork: of ſheep 
and Cattell were (as of neceſſity, or for 
the better advantage of the Teſtators e- 
ſtate) continued upon the leaſe Land, chen 
is it rea ſon, that the gain or loſt whether 
ſoever of them God ſendeth, do redound 
to the Teftators eſtate. Like Law (861 
think) if an Executor, finding that he can- 
not inſtantly after the Teſtators death get 
the teaſe Land neer the value, ſnall there · 
"MP fore buy ſced-Corn,and hire the plowing! 
cer. But it maybe ſaid,that rhe:leaſo bach) 
"i one entire valuation at the fir ſt, upon be 
ago? appraiſe- 
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ent is not 
binding, nor much reſpected at the Com 
mon Law ; if it be too high, it ſhall not 

prejudice the Executor; if too low mall 


—— him; but the very — | 


found by Jury, when it comesin queſtion, 
whether the Executor have fully adminis 
fired, or have Aſſe ts or not, is that which 
is binding. Next I ſay, that if a long 
Leaſe. come to Executors, of Land worth 
an hundred pound by year, and no ſale 
is made thereof by the ſpace of a yeare 
or more, now the term continui 
the like value, as at firſt, it is no r 
but this hundred pound raiſed th, 
year,” ſhould goe towards. the payment 
of debts and Legacies, tathet᷑ then re 
them ſhould be -unpaid; This thi 
I mean the — of them are uf 
two wayes, viz. Firſt, to give lighe 
to — Aitcern what ac them 
of right pertaines: Next, to ſhew unto: 
Creditors and Lepgatees;, what, ind ho 

far things (hal be Aſſets; that 'is to | 


{on 


goods to enable, charge, and bind'Exeru- 


tote to pay'debts and Legacies. For whats: 
ſoever ahy of theſe: eyes cometh to 


| Io this] anſwer firſt, that * 
de value npoo-the a | 


the en from their Teſtator, 1 5 - 


. 

| any of cheſe Actions, fy 
— 4 Aﬀers, the coſt 2 
charges of recovering dedudted. | 
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CHAP. VII. 


. what manner of [ntereft an Execntor hath 
in his T eftators Goods and Chattels, ani 
-' bow different from the common Tatereſfb 
wich they or -otheys heb in their n 


"nee: goods, 


He interest which an Beate | 
JJ hath (as Erecator) in the — ; 
Jof his Teſtator, is much di | | 
pF wit from the abſolute, proper = 
eadinary Intet eſt — every one bath 
in his own proper goods, as may well ap- 
peu in and by theſe points: 1. Alrboughi 
a ranger take away theſe goods, the Ar 
G&ianef Treſpaſſe for the Executor, is of 
general form, Que bens ſms cepit, cal - 
lag then his goods; whereas a man our. 
6 lamed.in Debt. &e. or convict or attaint- 
; ech al Peleny or Treaſon, . forfeiteth all 
* ha dun goods yet theſe-which he bath 
A 2 EWemer, mall not be forfeited. If a 
[x 3 made Exseutor, bis Lord can- 
* not 


3 


py 
* 4 


an Ex euren. ß 
take all the Vinems own goods ; — 2 
taking ſuch goods, or for a debt due 10 1 
the Teſtator, a Villein may ſuchis Lord: 8 
Nay, if the Executor grant all bis goods, 5:6 
ſome good opinion hath been ther as on 
which bee hath as Executor, ſhould — 
paſſe; yta the Lord Dyer o held in che cur. 
late Queens time, with this difference; 


a 4 "a 
5 p 
__ 9 
- 


4 is & 
# viz. Where the Grantor. is named Exe- ED 
cor in the Grant, there thagoads which K. 
- 8 bebath as Exrontor — — 
ther wiſe if hie be or named Executor in 
the Grant. And that this apimion is pro- 
. —— will turther appear Spins which 
; loweth S | 
, - Secondly, the Executor * by wü 
| gire or bequeath the goods hee hath as] 
Executor; and if he dic inteſtate, ani J 
1 Adminiſtration of all his goods is coi" 7 
mitted to 7. D. yet hath he nothing to ds 
with the — which the Inteſtate had 
as Executor to his Teſtator: Thus all his 
' goods reacheth not to nis goods yp 
ecutor. | 
Thirdly, whereas 2 mam goods Sandi 
liable to the payment of his debt: 
in his life-time & after; chegoods ic . 
a man bath as Executor, axe not A be, 2 
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1 To The + office of © 
dn ug taken in execution for his own debts e 
aeg her upon à Retognizance, Statute, of 
In oN . had againſt hom And if luck 
2 one die indebted, leaving to his Execu- 
1 3s ® tat much goods, which he had as Execy- 
2:4 ator,; theſe are not Aſſets in bis hands, 
4 a > 5" lyable to the payment of his debts, bur 
* --onely for the payment of the firſt Fes 
ſtators Debts or Legacies. | Therefore a 
3 miau brought by an executor ſnew- 
ing chat not able to pay:the Kings: 
dedt j bethuſr the Defendant detained] 
from him an hundred pound, which he 
owed him as Brecutor to f. F. was over- 
throtont: ; for hat it coul not be inten- 
ded, faith the Book, that the Kings debt 
could be ſatis ſied with that which the 
Naintiffe ſhould recover and receive as} 
Executor: /!Whereas a woman being poſ· 
ſeſfed of any cttattels perſonal;jviz.move-; 
able goods, all be deveſted ont of her in- 
*n to her Husband by: her martiage, ſo as if 
% heidie and The overlive, they be not hers 
5 again, but her Husbands Executors or? 
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A Adminiſtrators; and if ſhe die, all be the 
25 505 »Husbinds, wichour being Executor to his 
leds not ſo of the goods which 
th as Executor, theſe ſtill remain | 
wr e to her, if her Hushind die: =_ : 
j 


708 up 3 
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Hive henſeif die, for that he bath them 

las it were in-atothers righr, vic. as ſbe 
repreſents the perſon of, her Teſtator, her 
Husbadd ſhail nos have chem, if he be 
not his Wives Executor, and ſo Executot 
10 ber Teſtator. 

Laſtiy, whereas the Writ df Treſ batte 
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which more taſtes and participate of cooks 
the right, and there are they differenceds Alen 
for where for my own debt, when I ſue; 
the Writ ſaith. Debet & detinet, viz. that 
the Defendant ows me, and detains frond 
me that umme. Vet when I ſue a5 Exes 
cutor, the Mrit ſaith not debet, he doth 
owe me; byt. det inet onely a he detaines 
from me, as admitting that he is not Deh· 
tor to we, though he ſhould pay me; 
and ſo where Jam ſued 28 Executor, the 
Writ makes me not a Debtor , but a de- 
tainar; Otherwiſe, where in my owne” 
right, owe and am ſued for a, debt 7 
Accordingly, where Judgment in an Acti- 
on of debt is given againſt one as Execu- 
tor, it is not generally that the ng; 
1 


ſeemes to make no difference betweeke 
ones own goods, and thoſe: he hath as ö 
Executor, that being a poſſeſſory a This maybe 
on or Suit: grounded upon the po 

on; pet come to an Adlon I Debt g: 2 
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fſelf a debcor Capi ad ſatifaciendas 
call be awarded againſt him, and thea 
be ſhall be taken in execution. S0 ald 
n ſome caſter of falſe plea plended; for 

nere rhe Judginent is di bon propric, 
e Che Maintiffe may have 4 Capi ad ſa 


. berwecn an Executor and another, or be- 
teen the ſame mans 


as aſs of the different manner of ones: 


© The office f ;4 
apainſt him; but be { 
recover — the goods ofthe Teſtator; 
upon this judgment no C 
Safe to inforce hich to p 
of his ;. becanſe he is u 
— — but if alter it be retus 
med, chat he hath waſted the Teſtatot 
Goods, out of which the faid debt ſhall 
be ſatisfied, then he having made him 


tifaciendum, and that Judgment is in 
— caſes for the dammages, althougl 
— apr principal. As for the 
ment, in the mean 

— — — that is be- 
enuſe of hs Comumacy in not appearing 
upon the former Proceſs... | 
The reaſda of this different inteteſt 


code: as 
Executor, and others in his own right; 


being indebted as Executor, and other- 
we in his ewn right, is — 


re tC” ST as TT Ss... 


dy 4 * e 


l 5 


EZ en⅛ on 


EL. 
one back as 


N 


{lk SAL "M 

po e. | 4 ” 

(X68, hn AL 5 555 * 
e 5 


that | —— 2 7 dle We 
24 Diſpenſers, or Diſtrihuters of their 


Teſtators Goods. 


Of alteration of property is the Exec uteri 
„ e A, ſome goods become his 
Ovs;which behad as Executor. 


T? this head or Chapter, — of | 


the difference between the int 
Goods az Executot, and others had meer- 


ly ia ones on right, and to his own uſe, © 
it is not impertinentto conſider how that L 


which one bath at the fick as Executor, 

may be changed in property,and become 
the Executors own to his on uſe, as 0- 
ther bis goods, which he had not as Exe- 
autor. Here let us firſt conſider of ready 
money left by the Teftator ; for L. 


pine of money, VIZ. 2 
of go 


2 1 from = other , 2 


needs follow, that theſe coming to an 
Executor from the Teſtator, muſt in 1 


"the office; f 1 
a WP te property; fo as tha 
I 8 the Executor ſhall be ſaid ro have 1 | 
much in money or value, yet can it nc 5 
5 eee ene money in his houſe 
ne tors, and which his owned} 
Conſequed y the Sherifſe upon the fen 
farias, for à Creditor, who hath recos, 
vered againk the Executor a debt owing' 
by the Teſtator, cannot take away mony 
in execution as the Teſtatots, in my opi⸗ 
nion; Quere if thereuport acdevaitavit. 
ſhall be returned, or whar{half be done? 
But what if the Teftator were indeb-. 
IF ted co the Executor, or if the *Execuror, 
This diver: ndthayingread mony of the Teſtators, 
1 : 3% dr otherwiſe: * f{ pay « debbdfee Te! 
| hr 47 with his ben mony*',” whit" ſhall. 
| we'ſay of the Convetſiot ot #kerarion. 
Rr 147. of ſome of the goods from being his as 
1 Fes Executor, ta be his meerly in tis 'owne | 
| right 2? Heteof T have ſhewel'elſwhere? 
'wy concetving; which is briefly thus; 
That except either he have in his hands 
money of * Teftators, (for of that it i: 
| eaffe r6 make a ptoportionable change ) 
*unitfſerhe ſamme to him owing from · 
is Teſtator, or by him paid for bis Te- 
| Mator,amount to the full value of all the 
Teſtators goods in his hands, or do — 
C 


— , 
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che property of all. capnot be 9 1 5 
. the Law 3 od, 
e, till choice, by the Executor ? 
chere fort for him todoe as the 
Mother Guardiaa/{in Soccage, who. is 
to endow her ſelſe, calling her 7 
bout and exprefiing. to them which 44 
part ofthe Land ſhee will have for ber 1 5 
dower. So let the Executor doe, 
let him take beed. that, bit election or 
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payed and he muſt bear the ſmart then 
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ment of Debts, che omiſſion and. neg- 

Y ke& whereof may be impuced unto him a 
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to be by the Law, requiced from 

But perhaps be may excuſe himſelf that 

he could not find a Chapman who would 
give him to the value thereof: hereunto 
enn eaſily reply , that it had 

|; much better to — ſold it pader. 

ks, then to have loſt the w 
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totall forfeiture. 


\ ST 


7 % im — 
* 
i: CHAP. 


. — * 
a 5 /. 
* 


enn ' CHAP: XI. 
. ee. 

Hei far 
. 


28 


"unit where an E xerntgy 
F156 Hegel or liable % Ad 


18888 


5 

8 -Aving con fidered what thing 
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tze performance of the wil 
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th be never fo grear Aen. orland 
deſcend unto him.) * 
— — I 420 e th og 8 * 
«need not to faid, ä — 2 
y statute Merchant) for to debts and 
already recovered againſt be 
Teſtator, and to debts by Recognizance 
the Executors liableneſſe is toniewhit 
clear and conſpicuous. Vet other in- 
ſerior debt upon Record, may fitiy be 
thought of as iſſues forfeited; fines; 
by Juſtices, at Wem. or at FI | 
des, Quarter Seſſions., Commiſſions df 
Sewers of Bankrupts, by Stewards in 
Lerts, or the like; for all theſe are dobts 
of Record, which Executors Rand chat- | 
ged withall. So alſo if the Teſtator 711750 4 
were before Auditors found in Arrerd» 52, Oches 
ges of Account, being a Bailiffe- or r86ti- Garden ts 
ver: For theſe Auditors are by/Staante, — 
jadges of Record, but ä 
were made onely "before: the party. . 
whom the Arrerage pertdinetd ,.;ot bet 0 
before ant Auditor only, it is out of 7 
Statute, which ſpeaks of Accounts: | 
Auditors in the Plural number. Thenſade + 
de Executor not chargeable , . 
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5 2 4 mede of adebt by Statute Merch: 
—— 'was by ceaſon that the Lord Brie u 
[ © Mer.45 Bs des if the Conuſor in that cafe beg 
| -caraedderd , no remedy ap peareth f 
5 | dle Conuſce to have execution 2 
br of ibe Conufer, but onely of ti 
If this ſhould be thus , « — 
— miſchievouscaſe: for many | 
-MrSrarutes baren Lande but.Leafes; 
—— greze value, and if by the 
their goods and Chattels ould 
—— — and che C 
ditor without eemedy, the Law were 
ive: and it were ſo much the wel 
unge ia this Caſe, becauſe rhe Se 
e an, Burrell, and — 
dem to pitch principaily upoa Goods, 
1 2 dt ten untb affarance between 
e  thacewhouſaally are nor Landed men. 
. *Darrhacthe Lam doth give remedy in 
oY act Caſe, a8 well againſt the: goods 
> or. 21 !J4nds of the deteaſ — 
3 y theroſolatiomof late made, — 
Order and>Precodence Srathves are 90 
"*beſferificsby Execators,a5 afier we ſuul 
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| ; he dyetbynow is 12 * 
Nl the — — te che pape 
a Rent, —— ſor 
that bis Teſtaror if þ been furdid 44 £5.5 - 


Jie life time, could not — 
LuV. But if che Leffor for uren in his pr 3 
life time fell or grant is teme df = "A 


eſe, alchough be fiildſyearchefiake ** 
for che Rede de gro due afuer, until ee = 
Leſſor accept che Aſſignee ſor his Ter 
naunt; yet it rhe 21 his Buren 
my Ru not be charged os any Rem 33.4 
due after the death . Teſtutar. Hue * 2 
what if the Leſſer do nor alien or a 
his terme, but dye thereof poſſeſſed 
the Executor perceiving the Land not 
to be worth the Rent eth rhe ſame; 
yet the Leſſor will not enter thereinto, © ® 
dor intermeddle thetewith i Da & 2 | 
he yer charge the Exovinar _ 

| ent, 
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not waivethis Leaſe, but ſhall be 
to anſwer chi rent, though. much 
chan the Land is wotth, ſor the takit 
tbeeaſe is much of the nature of ar 
ligation to pay mony : Tabea ö 
yearely Executory, the Executor ,m 
ire it, in caſe his Teftators eſtate 
not ſupply and beare that loſſe. But 
ik here be Aſſets fo bear this early ld 
dot ſome yeates, but not daring th 
A 1 = © whole terme Ithioke | in this caſe. th 
$3  Exccutormnaſ pay the Rent, ſo long 
this Aſſets will hold out, and then n 
Waive the poſſeſſion , giviag notice iy 
the Revetſioner; and chis 1 ihinke hee 
Fi miy doc well enough, notwithſtanding 
5 . his Occupation of the Land divers yeargy 
alete afcer the Teſt tos death, becauſe: chat 
2 n not ybluntary , but as of neceſſity 
this I leave as a Quere, to be well * 
e eee. 
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der the band of him to) whom: the ſale © _ 
wis made. And the cuſtome — — 
to the contrary, vic. that an R% , 
debt ſhould be maintained ' againſt Exe» © 3 I 
tutors upon a contract, was held void, e 2 . 
leaſt no good — a againſt othet Credi- © 

Lors, chat ſuch a debt wat recovered 2- 1 
1 the Executor, or paid by him, us "=o 
was towards the latter end of the lace Q. . 2 8 
time reſolved, thougb in the beginning r 
her time, it was a demurrer. Yea, though ONS 
fach a debt grew for the moſt ne . By all,” 
ching. vi x. meat and drinke, which bi , Th ad 
eth even an Infant to payment, yet will but Co. tl.g* 
it not charge che Executor of Were. once 6. I 
full age: but this is meant wherethe re 
contract was only by word;for bete the 7,” 
Teftator puttteh his ale to any deed or IX 
writing made upon ſuch ſile. this is more 7, 4 
than a — contract. & taketh from the 15.84 
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inſt che 


D Bremer i — 
0 Aion of debt lyeth ageinſt tlie i 
0 ecutor upon; ſuch à ſimple Contract 
* alſo yet may the Creditor in that caſe; 
— maintgine. an Action pen the cate, 
und as upon the aſſumption imply. 
TOE cd; though not expreſſed, as now ftands 
"x eth reſolved! by all the Judges of all ti 
E Courts at. xe favinfer, though: berecos 
fart then bath berne much difference of 
epimom thereabont: And indeed that 
>" che Executor is charged, in matter ſor 
443 55 at t ſimpile Contract, though not in many 
Fe 8 =. der of Debt, hut as for * pro- 
Ws 15.4% aking vecompence in 0. 
ths a fezd ofthe lebt. And she chief r 
; +4 ſow for it , ia hecauſe the Teſtator could 
* unn not have waged. his-Law: in this Actioa 8 
upon tbecaſe againſt himſelſe, though in 
©: debt be might, | Where ale Teſta tot re- 
t.ejisech ſerva ats in Huebandsy, oc others 
” .:; wiſe, and dyeth, there being wages dug 
0 theſe ſo retained, the Executor is lis 
Able to an Action of debt W 
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not be without afforiing ther 1 | 
- Ald, bern ons bach « Patent, or Tak: 
of the Exchequer, ta receive 
of ſama Cuſtomer; Rereiver, = 
Oiceroſ the Crowne, and deliveretn i 
hm, be they having money of the 27 
| Kings in his bands, if he pay not the 
. his Exeaacors ſball land ** 
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E pron of debt againff his Exe 
hat this is by vertue of a: Stati — 
g There is a Prefidear in the Book of Ea 
-xries, of an Action of debt againſt 4 
t of un Heir, by which it ſeem 
that a man binding humſelf and his Hei 4 
and A Aﬀets; the Heir taki 
becomes ſo a Debtor; av | 
K ter (half be charged. And m dle 
9 a there is 2 Writ agai iuſt the e. 
1 of rhe Guardian F. the Spiritu⸗ 
* 5 oe the Arch-Biſhop of Torke, - 
3 t of - who died Inreftare | * 
. thſe pods goods came to tde hand of the ſai 
a0, 


Viz. the Dean of Tore, 


{.I= there inc te 0 
of the brought in K. N. 20 te 


time, and that here — w 
edped of ſuch a Writ in — 
5 Fer c „ againſt the Executor of: 
" Ordinary, and that they orced 
o 


” 


ur 1 4 * Ip * 3 * 
5 N 4 Ex E c ur 0 Ro F 
r unto it. So is the opini 


ndbile parte bonorum, by cuſtome in ſome (uct At 
= maintainable for the Wife and nn 
ildren , againſt the Executor. But 
06 action of account lyeth againft-Exe- 
Wcurors, except for the King. More here- 
of, tit. Wrong. 


f Of Covenants charging Executors. 
V E have already touched upon 


Covenants in part, viz. where 
hey de expreſly for payment of money , 
ing them to be in Law bonds, that is, 1 - _ 

Vritings Obligatory, whereupon an acti- drewes & 

Jof debt may be brought, as well as an se 
Action of Covenant, though the words 3; Alz 
ofthe Deed bear the ſound and phraſe 

ofa Covenant. Vet in ſome Caſes no acti- 

q of debt lieth upon a Covenant to pay 

honey : as if 4 covenant, that his Execu- A 

or ſhall within a year or ſuch a time af- '-J 

tr bis death, pay ten pound to B now _ 
that no Action or Debt was main- pf za lg 

unable againſt 4 bimfelfe , it lieth not iner For. ® 

unt his Executor, but onely an Action me 

Covenant, as was held in the late ; 

8 N Queene? 
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* Tze Officeof 
2 neens time. So if the Covenant 
De 2 7 as —2 — if doe 
- Game by the pay to B ten pound, then A will pa 
N l and ſo alſo perhaps, if the Con 
© norfive be in the diſtinRive, viz. to doe ſuch 
| ay. . 
in pe act or to pay ten pound, now it the act 
e not done, yet no action of debt lieth f 
che Lefor the mony , but only an action of Cc 
Ace-, nant, But now let us come to the Cal 
” the quic of meer Covenants, and ſee which 
Ja er them will —_ an Executor, and whit 
| . If a Leſlee for years covenants 
au repair the buildings, or to pay the Qui 
" wana rents iſſuing out of the Land let, the 


m_ little doubt, but the Executor to whe 


Dy. 11% the terme cometh, muſt as well as 
Ne che Teftator, per forme that Covenant, 


; — though he did not Covenant for him 


bars sl. bis Executors: and yet of theſe caſes de 
in ba reg. hath been; and touching the latter, vi 
paying Quit rents, divers Juſtices in C 
A aries time, were of opinion that it 
a thing ſo perſonall, that it died with t 
. perſon, and did not charge the Exec 
tors; Not is there any contrary opint 
expreſlcd in the Book. And ſince t 
time, viz. towards the end of Que 
Elizabeths Reign, in the Action of Coll 
nan: between the Dean and Canons 
Wind, 
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and Hide , ouehing repatati - 
| che firk, nc er" A 
Y only tlie perfon Covenanting was tyed co . 
t rmance, bat'aſter it was reſdł 
ved chat that Covenant did ran with the 
Wl cate, and fo both Exteator and AF 
bound to performance; but in 
char caſe it was faid by Pepbum chief Ju- Rehe 2 
lire, that if the Covenant had been to do 5 
Collateral act, neither the Executor Jade nora 
a oor the Ailignee had been tied thereby 44847 
Jad therefore where a Leſſee for years © 
vl covenants within ſuch a time to build a 
nes houſe upon the land and dies before 
that time expired, I doubt whether the 
Executor be bound to perform this, or 
not; although it do eoncern the Land let, 
ſous perhaps che Rent or Fine was the 
leſſe im reſpect of this charge of new ſtru- 
Kere or building, which is a great reaſon 
thatthe Executor, though not named, 
ſhould be tied to the performance: But if 
the Covenant had been to build a bouſe 
elſewhere then upon the land let, or to do 
my other collateral thing, not pertinent 
wthe Land ler, it is cleer the Executors 
e not bound to perform it : and yet in 
uoſe caſes, if there were a breach or non- 


e . . life * 


"no _. TheOffceof .. * 
| _- asthatthetimeof performance were 

n pired before his death, then it is cleat 
Neue the Executors were bound to yeild t 


e compence by way of damages recover 
upon th 


oe ble in an action of Covenant, as bat 
Land lea- Shelley and Fit x herbert agreed , and 
e Yet jo did the Lord Popham agree in t 
def ſaid caſe of Hide, as I find in my o 
Report of that Caſe, though in the Lor 
Cooke, reporting only the point in queſh 
on, that be nat mentioned; Now 
us conſider of the caſe, where there is 
expreſs Covenant at all, ſo much as forth 
Leſſor himſelf, but onely a Covena 
implyed,or Covenant in Law, as we 
it. As if Leſſee for life , make a 
for yeares, and die within the terme, 
as the Leſſee is evicted by him in reveritY; 
At, o, or remainder. Ia this caſe it was 
” Inzaz zi ſolved in the late Queens time, by three]; 
| &8 Ebz. Taftices,viz. Walſb, Brown and Dyer,t 
4 Swans VLf. by this Covenant in Law, the Execut 
| Sree» were not chargeable ; and in the ſam 
Lee” caſethe Lord Dyer ſets down: avoth 
reſolution after,to the ſame effect: bu 
Maſter Serjeant Benaloes reporting tl 
Jatzer cafe to be of a Leaſe made by Te 
nant in tail,viz.before the Stat, of 32 H 


or not watrantable by it, ſets down! 
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be opinion contrarily, vic. that the acti- | 


on was maintainable againſt the Execu- —— 8 


tor. This may ſerve for inſtance, the like Broder 
being in any other caſe, where the Leſſor © va 
bach not a good and a firme title, but per 
haps ſubject to a Condition or other e- 
iction, ſo as the Leſſee cannot enjoy the 
Land according to his Leaſe. But this 
WM muſt be ſo underftood, that no eviction, or 
breach of Covenant, is in the life of the 
Teftator himſelfe, for if that be, there is 
no queſtion but the Executor ftands 
chargeable; and therefore if one make 
aLeaſe of Land by Deed, wherein he 
hach nothing; this Covenant is perhaps 
preſently broken, and though the Leſſor 
e before an action of covenant brought 
ir will be maintainable againſt his Execu- 
tor, though no expreſſe Covenant. This 
"His uſefull to be known, though in theſe 
"Faies there befew leaſes ſo made, without 
expreſſe Covenant, and the Executors al- 
Flonamed. And where there is a ſpeciall 
yrenant in expreſſe words, it doth qua- a 
lite che Covenant implied, ſo as although New ad_. 
words of demiſe and grant tie the Leſſor : 5 
to a general watranty of the title againſt 
amen, yet it being aſter -Covenanted, 
lat the Leſſee. ſhall enjoy agiinſt che 
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* Leſſor and bis Heirt, or againſt all, clas 
int under him or his Anceſtors; Now 
. eviRtion by or under any other title, gi 
yeth cauſe of Action, or bindeth the 
ſor or his Executor to make recompent 
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of Wrongs done by T eftators, and whethe 
E xecutors be liable to amends. 


A Executors doe repre 
the perſons of their Teftators, 
if the Teſtator commit any creſpaſs up 
the goods of another, or upon his p 
an; Or Lands, no action lyeth for this agai 
15-408 the — , for A on 
cz. Ex. I tur cum perſona ; So if a Sheriff, Jaylot 
73 * or — of Priſon, ſuffer one in b 
| tion for debt or damages to eſci 
though hereby the party, at whoſe ſui 
the Execution was, be intituled to an 
ion, vic. an action upon the caſe agai 
ſuch Officer, by the Common Law, ant 
Statute an action of debt; yet if be 
ſuFering die, for that ſuch ſufferance wif” 
a wrong of the nature of a treſpaſſe , 
action lieth againſt his Executor fort 


— upon the ſame rea ſon, as 1} 
ſume, if one catry away his Corn and Bi 
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vithout ſetting out the Tenth, althe 


an Exzcuron, © "I 
he treble value be-recoverable againſt 
him in an action of debt, yet if he die be- 


fore ſach recovery, the Action is gone, 


and lieth nor againſt his Executor; No 
not although the Teſtator were a Leſſee 
for yeares, ſo as his ſtate came to his Ex- 
ecutor. | 
Like Law in other penal Statnees , as 
for arreſting one at the ſuite of 7 S with- 
out his privity or aſſent; Or for not ap- 
pearing as a Witneſſe, being ſerved with 
8 {ub pena, and having charges rendered, 
and many like ; yea,if a Leflee for years 


commit waſte and die, no action lieth 


againſt the Executor for this waſte; for 
all theſe caſes are within the rule of 47:0 
ſonalts moritur cum perſona, and ma 
other like Caſes might be put , but the 
may ſuffice. Yet if a Parſon, Vicar, or o- 


ther Spirituall or Ecclefiafticall perſon 


do ſuffer a ruine or decay of the houſes or 
buildings upon his ſuch ſpiritual bene- 


ice or promotion, and dieth, his Execu- 
tors are liable, by the ſpirituall or Re- 
cleſiaſticall Law, to the ſucceſſors ſuite 


for amends to the repairing of ſuch ſpoil 
or decay. And becauſe ſome uſed frau- 
dulently to grant away their goods, ſo as 


. nothing ſhall be left to their Executors , 
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FEB < '"Grantees of Goods ſhould be liable to 
the ſucceſſors ſuit, for theſe di/apidationg, 
asif they were Executors. 

As for one other caſe of this nature, 
vi⁊. where an Executor waſteth the goods 
of his Teſtator, ar an Adminiſtrator of 
the goods of his Inteſtate, and dieth 
Whether his Executor be ſubject to A- 
ction for this or not: I adjorn the Reader 
to that place where I ſhall treat of ſuch 
waſting, or devaſtation by Executors. 

Unto. this head, not unficly,may be re- 
ferred, what before is ſaid of Actions a. 
= gainſt the Executors of the Debtors beir, 
Fund the Executors of the Ordinary, for 

the Specialty binding to payment, reach- 
eth nor to any of theſe; but becsuſe 
their Teſtators ſhould have payed theſe 
. debts, with the goods or profits of the 
cbnceve Lands of the Debtor, and did not, but 


© =o diffe- retained them to themſelves ; therefore 
benen, ſor this as a wrong, are they ſuable , as! 
andthe o- take it. So alſo by the ſame reaſon are the 
der caſes, executors of anAdminiftrator chargeable 
3 where he did neither pay the debts, nor 
g leave the goods to the next Adminiſtra- 
tor, but otherwiſe diſpoſed of them. Vet 
an Executor is not chargeable in ana- 


Gion 


it was enacted temp. E lixalethi, that fi < 


, 
ls 
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4 Aion of Detinue, nor of account ( 
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to the King) for the Teſtators detaining, He — by! 


not paying or anſewering things recei- 4 « 
ved, or under his 1 12 % 

And the Reaſon why , after account Ste Ate 
made before Auditors, and the Bailiffe, an Se 
or receiver be found in Arrerages and die, Þ*fore . 
that in this caſe his Executor is chargea- H 5.64.9: - 
ble, is, becauſe the Auditors are made? 7 61% * 
Judges by the Statute, weſtm. 2. cap. 11. 
ſo this Arrerage which they have judged, 
is a debt by Record. 

But if che caſe be put on the otherſide, 

vid. that the Bailiffe, or Receiver, have 
found in ſurpluſage upon his Account, — 7 g 
viz, that he hath laid out more in his N 
Lords or Maſters buſineſſe, then his re- 
ceipts amounted unto, and then his Lord 
or Maſter dieth,now ſhal not he have any 
action againft the Executors, for the ſur- 
pluſage, becauſe it is out of the purvien 


of the ſaid Statute, 


—— 


— 


CHAP. XII. 
Of the Order and method to be uſed by E 


erutors in payment of debrs and Leg 
YL cies, ſo as to eſcape a devaſtation or cha 


ging of theer oWne goods. 


VV: have gone through and di 
patched che two firft propoſe 
parts, viz. 1. Touching the being 
Executors, and the manner of their be 
| ing. 2. Their having, and the manneſ} y 
of their having. We come now to theſ| « 
third part, viz. their doing or diſpoſing { 
| 
| 


of the Teftators eſtate. 
Now this conſiſts principally in the ii 
ſuing of money, though partly alſo in de 
livering or aſſenting to the execution of 
Lepacies, not being money but other 
goods or Chattels bequeathed. 
Money is to be iſſued by Executors, 
foure wayes ordinarily. 
i% About the funeral of the Teſtator. 
£ About proving his Will. 
2 In paying of debts. 
Ia paying and ſatisfying of Lepacie} 
pecuniary. 
g As 


As for che firſt, burialls be as of ne- 
ceſſity, for two reſpects, viz. 1. Ofcha- 

I rity to the dead, that he may be Chri- 
ftlianly and ſeemingly interred. 2. To 
prevent and avoid annoyance to the li» 
ving, who by the very view of dead =» 
kaſes, would both be affrighted, and wich- 
in a few dayes diſtaſted at the noſe. We 
| know that under the Law, the touching 
dif ofa dead carkaſe made a man uncleane 
el and to need purifying : nor can we eaſi 
h forget what the ſiſters of Lazarns ſaid 
del to our Saviour touching their brother , 
when he had beene dead three or four 
my dayes : viz. that the taking of him then 
out of his grave muſt needs bring a noy- 
ſome ſavour. Hereabout therefore, ſome 
expence is neceſſary, and that not onely 
for fees to be paid, which in Zoxdew u- 
mounts to a conſiderable ſumme, ſpeci- 


the Church, but alſo otherwiſe, vi. for 
the Pall or Herſe-cloath, the ringing, &c. 
As for feaſting, and banqueting, it 
not to me congruent to the ſadneſſe and 
dolefulneſſe of the action in hand. But 
howſoever that be, yet where the Tefta. 


tor leaves not ſufficient goods to pay his 
lebts, feſtival expence is to be forborne, 


a 
* 
* 
* 
Vi 
PE 


ally for ſuch as are to be buried within 


The office of - 1 
except the Executor will out of kind N 
neſſe beare it with his owne purſe ; for 
dead debtors muſt not feaſt to make 
their living creditors faſt. I mentioned i 
conſiderable amount of funeral fees pay. 
able in London, and ſurely (to let my 
thoughts fall back upon it a little) ity 
worth conſideration, whether in that 
kinde, and eſpecially for thoſe who dy- 
ing there, are yet carried into their coun- 
tries to be buried, the exaction be not ei- 
ther unjuſt altogether, or too onerouſly 
exceſſive: ſo alſo for much ringing contra- 
ryto the Canon made at the Convocati- 
on in the firſt yeare of King fames. 

The next thing mentioned to juſtifie 
and occaſion expence, is the proving of 
the Will: But this way a greater dif- 

burſement (except for riding charges, or 
by reaſon of oppoſition by acaveat put in 
or the like )will not ſtand allowable then 
is preſcribed by the Statute made in the 
time of Hen. 8. whereby the fees of Ordi- 
naries, and their Scribes, Regiſtets, and 
Officers be limited. Aud it is ſtrange that 
theſe bounds have beene ſo much and ſo 
frequently broken and tranſgreſſed; the 
rather, for that long before in the time of 


ge ze K. Ed. 3. by an Act of Patliameat, it is 
1 | pro- 


„ Erzciton. 
provided: that the Kings Juſtices ſhould 


«ff as well at the Kings ſuit, as at the parties 


* = wv an» = -” as 


| grieved, enquire after ſuch oppreſſions, 
— for ſo they be called; yea 


S. Germ. who was no ſtranger to the ci- , 
vil and cannon Law, as appeares by his i x. re 


book faith that the Ordinary ought to 
take nothing for the ptobate. if the goods 
ſuffice not for funeral and debts; but be 
means only that conſcience is againſt it. 

Now we come to the third occaſion 


of disburſment, viz. payment of debts, 


which is the maine part of our buſine ſſe. 
We bave before ſeene what debts lye up- 
on Executors, having aſſets to pay them; 
we are now to ſee in what order they 
muſt pay them, as well Ut fine fidi diſpen- 
[atores, as for their owne indempnity, ne 
= res ſua capiat detriments. To put our 
elves into the better order or method-of 
baodling theſe things, we will ſort out 
lebts into their ſeveral kinds thus. 
They are oftheſe three ſorts,v:z.cither, 
Debts of or upon record. 
Or debts by ſpecialty. 
Or debts without ſpecialty. | 
The debts upon record may be againe 
divided into foure ſorts or kinds, viz. 
Debts to the King or the Crowne, 
| Debts 


The office of - | 
judgement or recove 
— of rerotd. "74 
Debcs by recagnizance. 
-  Debes by ſtatute ſtaple, or ſtatute * 


Amongſt the ſe, the debts of the Crom 
are to have the firft place of precedency 
o as if there be not come to the Exeei 
tor goods of greater value then will fub 
— for the ſatisfaction of theſe, hey 
any debt co a ſubject; andif 
1 hel be edel for for any fuch , be may plead i in 
{Lady wa!- Barre of this ſair-that his Teflator died 
* pow caſe thus much indebted to the King, 
* Tr. 35. El. how, &c. and that he hath not goods 
5 farmounting the value of that debt. Or 
if the ſubjects put ſuit be not ſo by way 
of action, as that the Executor hath 405 
in Court to plead, but be by way of ſu- 
ing execution, as upon ſtatute merchant, 
or ſtable, then is the Executor put to his 
audit a Juerela, wherein he muſt ſet forth 
this matter. And there is great reaſon 
why the Kingedebrs ſhquld thus be pre- 
ferred before any fubjects, viz. for that 
the treaſure. Royal is not one — ſu· 
ſtentation and maintaining of t 
houſhold, but alſo for publick — 


as s the warres, &c. a5 appeares by the fis 
tute, 


” a ExxcurtOn 
i ee, 10. Rich. 2. cap. 1. And therefore 
it is, as I conceive, that Breton ſaith of 
the treaſures or revenues Royal, Reborant 
caroxam, they do ftrengthen or uphold 
the Crowne. And for the like reaſon, as 
Ithinke , did God ina touching the 
ions of the Crowne, that if they 
were given to any other then the Kings 
one Children, they ſhould revert and 
come back to the Crowne the next Ju- 
dilee, which was once in fifty yeares, ſed 2 
& hee ſat is. But this priority of payment 2 voy 
of the Kings debt before the debt of any ir be pleads? 
ſubje ct, is to be underſtood only of debts 1 4 
by or upon record due to the King, and | 
not of other debts. If any. aske how the 
King ſhould have any debts which 
ſhall not be of record, fince by the fta- 
tute 33.0f King Hey. 8. cap. 30. it is in- 
ated that all Obligations and ſpecialties 
taken to the uſe of the King ſhall be of 
the ſame nature as a ſtatute ſta ple: To 
this I anſwer, that there may be ſummes 
of money due to the King upon wood- 
lales, or ſales of Tinne, or other his mi- 
nerak, for which no ſpecialty is given; 
ſo alſo of amercements in his Courts Ba- 
ton, or Courts of his Honours, which 
de not Courts of record: The 3 


&ib.1. 3 
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3 fines for coppyhod ftates there. 80 
the money for which ftrayes within the 


Kings Manors or Liberties are fold. AK 
ſo as the Law hath lately beene cake 
and ruled in the Exchequer, even debt 
by contract due to any ſubject, are 
his outlawry or attainder forfeitable to 
the Crowne. Vet neither theſe nor thoſe 
due to ſuch perſon outlawed or attainted 
by bond, bill, or for arrerage of rent up- 
on leaſe is or can be any debt of record 
until office thereupon found; for al- 
though the outlawry or attainder be up- 
on record, yet doth it not appeare by a- 
ny record before office found that any 
ſuch debt was due to the perſon outlaw- 
ed or attainted. Thus are not theſe debts 

x to the Crowne to have priority of pay- 
And maſt ment before the ſubjects debts, though 
_ =_ the Kings debts of record are ſo to have; 
ane as ſo that if a ſubject to whom the Teſtator 
ess indebted by ſpecialty ſue for this 
whe Lady debt, the Executor muſt plead that the 
2 . Teſtator dyed indebted thus much to the 
Arden King by record, more then which he left 
Ta by are. not goods to ſatisfie; if the truth of the 
eure ef the caſe beſo, for if there be ſufficient to 
ebene ſatisfie both, then the ſubject creditor 


was held 
Stabe is not to ſtay for his debt till the 9 2 
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00 -xecution'upon a ftatnte, ate. I: 8 | 
Pod this debt coutbeKing;thengsyhgex- - 
1 


| + put to an ita querela;; 


7 la muſt fer forth that matter, and 
0e ſor bis owne indeninity. | has * 


Je ſay of atterages of rent due to 
the King ? ſurelypwhere it is a fee-laxme 


* tent or other rent of —— > 5 
BE * 


bor it can come under the title 


— it no 1 is maintain- 
able ſo long as the continueth in 
— —4 it grew due: and Lfind-chat 
we Lo. Dyer, M. 14. Kli. ſaid, chat the 
King could but onely deſtraine for his 
ments , and not otlterwiſe levy the 
lands or goods; and that the King by his 
Pretogative may diſtraioe in any - other 
lnds of bis tenant;ourbooks tel is hut no 
more: yet I know it hath been otherwiſe 
ne of late in the Exchequer, whigh,if ic 
ave been the ancient and fr uſe of 
the Exchequer, it wil ſtand as law;though 
mknown to the Lo Dyer. Now tent 
aleaſe for years differeth from theother, 


luce for the arrerages cherof an action of | 
bt lieth, but how cam either E 
(abtsof record. when ihe notpaiment may. 3 


v5 ” 


Gre yeywes, b 
certulm debt᷑ upon record? We know! 
ee We me 
of recetvers ſubject to ſale for ſatisfai 
G 


farms into che hands of $ | 
—— 
anfivering the the Crowne! 


them received : * Fourehe Kings B 
or debeot may have paid his rent or ot 
lebt, and the Crown have not yet 
it. Of fines and amertia ments ic 
Courts of Record, there iv 
but they are debe of Record.) 
— — 1 
ade fer choſe of Record; 
which:© 1 ſhall not be — dC 
Fwerbod, and fo well cob 
part a L woutd , for that 
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mother for is that th 
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A one witty the other, and com 
the other: yet for che 6 
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2 : in 

dur cbeſe things into Revere} parte, and 

1 — — 
0 ing ic 

ts 006-judgment and another had ei- 

0 — wed po. 4 

now betvern ju 

es © reroguances. Thirdly, bow bes 

bee * recognizances and ſtatutes. 

Archly, how becwcen one recogni- 

de and another Fifthly, how between 

IRurare and another, adding to each 

heobfervotiens incident. 

Now next to the debts of the | 
LUgemeats or ret a> 
the Leftator, to have priority ot 

in payment, as being of an 
any 


og make debrs upon retord, yet 
} 4 con- 
parties; whereas in every i 

re hack been a courſe and work of ju- 
gala the will of the defendant, as 
6;and this in a court of juſtice; 
rds of ſuch jadpmemsare en- 
lickrolls, —— carried 
2 » mm 
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a E — take heed — 0 
33K. ments againlt their teſtators(before d 
* wel cine any other way) if they have not 
> eat for both. be firſt ſatisſied; leſt. 
r. r dra the durden of this debt upon all ©. 
a wricof er- On backs, Now their way to help th 
Dedra the ſelyts, being ſued or purſued fox oi 
© Zeverſe rhe debts is the ſame before delivered te 
mens, ing debts upon record to the Crow: 
 dy-plea, where they may plead;as in 


— e eeuc a recoghizance or ſuit 
eee. band, and by Andits querela,where t 
. Reon, 1 c1nnor plead, as when execution is { 
„e upon a Statute. And if they had no wa 
3 '© ning in the Scire faciais, but upon nibill 
bi be ere tutned che judgment paſſed, there all (| us 
eu- executor may derelieved by ane, 
e w.24,:5 {44 becauſe there was no default in 


355 © Pur that be did not plead or ſet forth 
1 judgment upon the ſuite in the Score 
hee. £ Nor will it be any plea for. the Cred 
©) 9, 3 by ſtatute to ſay, that his ſtatute we | 
- din "knowledged before: the judgment „ j 
* . & ſo is more ancient, for a latter ort 
ici puiſne judgment: i is to be preferred 
faoxe a ſtatute in time precedent. 


this ee be ſatisfied , and it c 


judge dent yet 9 then the 
we will not avail to keep off TE Sel 
Ws from their debts : And thus much? 2 5 N 
hing debrs by judgment, vi. how}, 122 ; 
2 tand in priority before other debts 24 Bales 
acute or recognizance. Now to ſee ws kg | 
they ſtand among themſelves, let this 
bſerved,viz. that between one jadge- 
bi another had againſt the teſtator, 
dencie or priority of time is not 
Vaterial, but he which firſt ſueth execu- 
1 muſt be preferred, and defore any 
geution ſued, it is at che election of 7 
tor to pay whom be will firſt; yea, 
bring a Scire fac. upon his = hs 
n, the executor may yet confeſſe the. 
| of which he will ti , —_— 
Inding the Scire facies was br t 
| — the other. In broag far 
defendant may plead generally that 8 
th fully adminiſtred before the Sai. 
— without ſhewing that hen 
adminiſter in payment of debts rela as: - 
nature; yet that muſt be proved u 4 
che evidence, elſe the trial wil fal out 1. . 
linſt the executor. Thus have 1 — 1 
e moſt material things in my ap Fr .. 
. O3 hei 
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t 1 will adde fot the Better 


n of the Reader, not ſtudied” 
che Law, theſe few things. Firſt; 
wer berh been ſaid is only to to be 8 
-Y derſtood of judpements gpainſt the te 
” ' tbr, andnot of any againſt the Execuji 
himſelf, for of thoſe, being but det 
ſpecialty at rhe time of the Teſt 
eath;we ſhall ſpeak after. Secondly,w 
is rid of the reftaror in caſe of an Exel 
„ tot immediate, is lik wiſe to be underſtod 
= * ofthe teſtators teſtator in caſe of thee 
ce cot of an executor: for where 4m 
g executor, & Z makes C executor, any Þ 
rhe good: which came from, or were W's 
dy 4, be not in the hands of C liek} 
. to ju $ had againft B, Nor on 
4/+-15 Grher de, a are the goods of Bintheb 
> of of ſee to the judgments had ag 
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2 e , Ane — i 
_—_— byes izances and bonds, as 
ae forthe oy ts lem ewhat touched. Third 


=: Cor jen judgments by nieer conſeſſaſ 
Wi defence, tre yet of the ame 
© ture, and to have the ſame reſpect as ol 
2 p * recoveries upon trial or otherwiſe ; 

2 e they may ſeem to be hut 

2 ** nature of recogntzances, which be 4: 
"68 rect 


K — 
-4 a 


3 
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zefore the defendant cannot deny it: 
tin caſe of a recognizance it s not ſo; _ 
there uſually no action is | 
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04 m, 
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—— Seien. Statutes, f 
— debts by 1 
by — cognizande 
d by the Rxetutor. And a 
cue lad no difference of priority" 
precedency between theſe wo I th 
fore ram them together}; yet one x 
tment given w judgments d-. 
ſtatues in Hariſou] caſe; wiz. that tl 
aioes a Record upon rot i in d 
Kings Court, wherezs-the other be 
— the pocket. of the con 
| ate; this, ſay, ſhould bar 
| —＋ recognizances before ſtatute 
Aale another reaſon; for that ſtati 


A 


-  arewotgroperly: records, but oblig 


recorded ;-yer de I nbt find that, chi 
males a difference for priority of pay 


ment. And indeed the ftatute is — 
expedite 


ſince thereuport exce 


tion map be taken out without any Sein 


farmon other ſuit, which cannot bein ths. 
3 gaſe ob a recognizanceqfor there if a qe 
HS be paſt after the -acknowledgment 5 5.00 


Poon can be ſued out againſtuths 
party 


- 
— 


5 
[: 
| 


l 
A » 
G 
- 
„ 


„ — 


5 


- 
2 
— 


. \ 4s 2 
28 
= bY 
» IS 1 4 * #0 
= - AY 
„* 


1 . STM 


== 
not 
; tmult a Sire facier be hd, and 
_ executor defendant may 
| 'to bold off rhe executi-- 
for a time, go this — i 
* executor may ſatis ſie the recogni- . 
e before the ſtatute, atleaſt 3 # 


Mefore execution ſued — for, N 
" | ſtanding in equal degree, i is at hie | 
1 10 tion to give predencie and preferment — . 
her he will. Neither in it mate · 

—— of them were fieſt or more an · 
nor between one ſtatute and ano 
= the time or antiquity: give 
- ge as touching — 
hing the Lands ofthe connſot ir 
-- but as for bis goods in the hands: 
U Executor, whoſoever firſt getteth 
them by his execution, ſhall haus 
thepreferment. And before ſling oſ ens 2 
nion, the executor may give ebene 
or preferment to whom he — 
ſome may object, that there oo courſe. 2 
nor writ of execution for any ſuch conn- 
ſee againſt the cxecutor, & if ſo hen as 
tes merchant, and of the ſtaple, are it 
> uo a ken of,andi it is true that Maſter 
| Brooke 


ren, adminiſtrator of th 85 
f Sidney, in bar of Greens: * 


non, ui. . 
ple 74. and — 

* Crtene reply theren 
that there -were Indeatures of de 
ſance-, no covenant whereof was — 
ken; and the reſolution of the 
that the ſaid matter in the repli 
* — avoid the — 

I — and the reſolution 
the Common Pleas in that | 
TT — Auel in the Kings Bench by 
/  Fophaw and tho ref of the Judges, that 
| Execurom maſt ſatisfie j ents be 
| re obli⸗ 
| e had beone idle, and favouring 


| groſle ignorance, if no execution 4 | 
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thar which — — 3 
Et precer eeENe 
2 — oft — — — 
a 
that whether: the | 
— + hone Frans es 
n 
e forfeired: In none of theſe caſes is 
2 — from payment of- 


IE — 
ed, y colour thereof den. 
©7 fiſe ſo ro doe; and indeed elſe 
creditors be exceedingly defranded-h 
 reeognizances for the peace and of 
; "behaviour, &c. and fo Soren 


— — 


cring covenant: 1 
ing of Lands, if theſe . 7 8 
the payment of debts,” and 1 4 
ſelves perhgps never be'forfeited Led 2 
ſpmmes become payable. * 
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te ien 7.93. ME 
== of ade dy ly. 
On come we to debts. due 
ſpecialtie, vix. Bond or Bill py 3 
. nature the greateſt number of; 
dlebti are:) let us then ſee what courſe the (| 
E* = 4 Executor- moſt or may hold for ſatisfi 
©... ; - Riowoftheſe; admitting that the Teſts 
5 tor ſtood notindebred by any tecord, ot 
5 that no ſorſeiture is of an ſuch debt, ot 
that there be gõ,,ỹVvs in the Exeruto | 
bands above the amount of fuchdebts by 
record /This1 fay >dato,:theh according, 
to che rule H roximas guiſque ſibi, the Ex- 
echror®may firdfatisfie hitnjelſe of ſuch; 
debrs, ache eſtator by ſpecialty owed; 
ing: - for fuch-Gebts are not xclealed by 
th cteditors taking upon lum to be Exe- 
chtor tothe debtor; though on the other 
3 ſiteifche creditor make his debtor Exe- 
cetor, this is areleaſe of the debt. Al- 
E it be given ont or commonly ſpo-- 
- © kewirithe general, that an Execu:or may 
| —— it to be undet ſtood 
mich this caution or condition, vic. That 
the debt to him be of equil height or dig · 
nity wich the debts to others, according 
| rothe rule, In quali jure melior eft conditis 
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ment, or 
dgnizance, & to bim hom be maketh 


| 2 ; payiog of himſelf leave them unpaid 


lebts to othet men, the Executor 

power to give pre ferment in pa 
FJ whom be wilk ſo that if the Teſtator left 
"but 100. i. being indebted to 4 100.45. 


ide Executor hach power to pay Z. his 
"whole debt, and co leaye A altogether 
+} unpaid any. part of his debt, ſo as he 
| dave not commenced any ſuit before 
payment to B. But yet herein this diffe- 
rence is to be taken and obſerved by Ex- 
ecutors. that if the time of payment up- 
oa gbe bond of B were not come at the 
time of the Teſtators death, then may not 
tbe Executors before the mony to B be- 
tome payable, pay him & leave. 4 unpaid, 


the debt of become allo payable, then 
E, 4 I$ 
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fecutor only by bond, or gather ſpetial- 
den may he not firſt pay himſelſ, that 
oſe debts are of an higher nature, bur 
© there be ſufficient for ſatisfaction both © |. 
I chem and' himſelf, then is it not mate: 
gal which be firſt paid. Nom touching te 
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and 10 5 100, Ji. by ſeveral obligations, 
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| whole money was preſently due. Let if 4 1 
lot bear to demand or ſue for his debt til! 
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| ave onely by word demanded his debt : 
ene payable, whether doth that high Ws 


. ke, der char des eren nor now 

— be money to I is alſo pay haf 
at 2 A unpaid? 14 wars, 11 
bn. anſererh rely, making th 
. verbal demand to be idle 2nd of nom 
other 116 : yes, be tddeth, ther if A have co 
_ menced ſuẽt before the debt to B becom Þ 
e gayadie, yer if che Executor can deaf 
de ſult tiff che debt of B become pa 
able, ſo chat A can get no) ent do 

fore that tine, and before B bath con- 
menced ſuit upon bis band, then maß 
the execaror ebuſeſſe his action, and ſo J 1 
pay bis debt, leaving A unpaid, But 

ct 1 malte forme doubt, for that 
find in 9. of King EA. 4. ſome adm 
. tance, that if r having « Tally, Paten 
vr ober Warrant from the King for 9. 
cCtipt of money, of or from a cuftomel. Þ 
br receiver where ether had like war. 
rants before him, but 4 makerh che firſt Yi 
demand, now muſt the officer * | 
5 im, | 


= to guide himſelfe, in deer — 1 
lere de divers debe — due 
2 ors death - 
| tore any fur. commenced for any — 
em: for in that ceſe clearely the fieſt 
el demand gives not an | precedence, 
bring due, and ſo ſtanding in equal _ 
; And this is im in many 1 
. the commencement of IT, 
+ foic ie qnely that which intices to pri- bs | 
of payment, or at leaſt refiraings 2993 * 
election of the Executor. - Vet admit Keim. ke . 


ene creditor firſt doth beꝑin fair, if 
< of others 


* . 48 : 
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2 * b ee who 
X de who firſt bath judy 
: 2 A moſt firſt be ſatisfied,” And the Ex 
a tor may herein yeild helpe to one befi 
gover by the other; viz. by eſſoignes, emparil 
| — 0 en of dilator: pleas to the one, anc 
AN TX] no- nick confeffion of the others aQiq ba 
mii grad for he is not bound agaiaft his = 
8 tand our in ſuĩt, and expend'cofts u 
*- the debt 5 nor is — 
lawful d which edoſcience 
Alſo apptove,; ſme good confiderati 
inducing. | Nay after ſuit comm 
Yet until the Executor have notice the 
vof, he may pay any other creditor , 
then plead that he hath fully adminift 
before notice. Nor is the Sheriffes: 
turne of ſummons or diftreſs ſuffici 
"cauſe of notice, for the fammons mig ol þ 
perbaps de upon his Land: but if it wee 
to his perſon, it is notice ſufficient; a 
then to ſave himſelfe, he mnſt lay! bu 
he was not ſummoned till ſuch a day, d . 
> "forewwhich he had fully admuiniſtred; 
duoudtieſſe the Exetutor muy be a ether 
t the creditors ſuit in ſome ſort, whit 


yet half be no ſufficient notice 29 1 
el 5 


5 3 4 195 4 
E 1 0 ) 4. N ” 
| for che proppſo.Cheds g. 5 
pat out of the Kings bench, 
1 ives 00 noe ol A 
ub alſo of a Ss d Out of 


er; but the — retu 
*, SOMI On- pleas ex ae e 


in ſome — — — 
ad there it ſeems by ſome books, So alſo was - 
hay! if be laid ig the ſame County, ü. 
e the executor duels, he muſt ale * 
ef it at his on per But this I 3 
not to be Law, dor is there any great 
or that way; ; and although to e 
e cleer, the Executor in King Hex. 
the fourch his time, eftranging himſelfe 
notice of the ſui before payment 
zathers, did alledg that the action was 
lid in a forraign County; that is no 
proof that if his abode had beene 
be County, where the Action was 
Wongbt, he muſt have taken notice; 
cchas it was cleerer, and a little ſurplu- = 
tarts not. C 
betweene a debt by obligation, <&b p 
Ka debs for; Tor damages upon 4 Co- Ty . 
it broken, I concęixe no di * 4 
| priority or prece — Roa, 
eck ors diſcretion to pa | wh bich * 18 
wil} as if all were by 46 wy 
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made: 2th N DETLWEE 
* of the ceftetoer's ent 
of which that before ſaidis to be und 
ſtood, and that which groweth bel 
aſter, next between ſuit for the rent by 
ction of debt and by diftreſs and av 
As to the firſt difference, if the rene 
du fince the teſtatots death, then 
not accounted in Law the teftators 
for only fo much is in Law account 
fets ro the executor as the profits of 
leaſe amounted to over and above 
rent, ſo as for that rent ſo behind t 
ecutor himſelf ſtands debtor, as hath | 
refolved, and therefore de is ſuable 
the Deber and Detinet; whereas form 
behind in the Teftators life, and all« 
the debts of the Teſtator, be muft de ſ 

in the Detinet onely. Hence it mut f. 
low, as it ſcerns, that an executor ſued 
debt bond or bill cannot (except 
ſome ſpecial caſes )plead a paiment or 
covery of tent grown due fince his te 
tors death ; though of rent behind at u 
time of his death ie be otherwiſe; And 1 


— — 


e 1. ebe ezecueor, if he have affers, 
do the holding of the teaſe, and 
ene of the rent, and confequently 
so much of that rent as exceeds the 
th profic, and in equal the 
debt, with other debes by ſpeei- 
| and yer again to re-conſider this 
what if ehe debes of the teſtatar by 
7 payable preſeatly at his death, 
e the time that any rent can grow 
pon this Leaſe ſhall amount to the 
yalae of the teſtators goods; may not 
wn the executor, thongh he do not 
0 ledes before the rent day (for 
make the caſe cleer ) waive the 
; 4 — 35 cken haphy if he 


paiment of any 
2 — ＋ to pay any part 


he debrs by ſpecialty, it may lieupon 
{f, and bis own as ha 
is own default. But onthe one dds k 
© ſaid chat he could not waive it 4 
5 be had aſſets, becauſe thereby he 
Fequally liable ro pay that debt, be- 
P 2 ing 


3h * * I, $7 s 
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ys as the he debts by 4 
On che other ſide it may be 
= the debts for rent, and 
bood, ſhal be admitted to de in 
et the caſe put of re 
due at the time of the teftators lead 
was not then a debt nor duty, where 
bond makes a preſent debt and. 
though not gen ently payable, the d 
payment being not yet come, ſo as thi 
ter is diſcharged by a releaſe of de 
duties,and fot is not the former. Sotoh | 
that point unreſolved, let us next lee 
ther im ſome caſe.thou h the rent ext 
not the yearly value of the Land, yet 
that payable after the death of the 
ſtator may not ſtand in moſt part, if 
wholly upon the Teftators ſcore; u 
debt, as wel as if it had been payable 
fore hisdeath. Poſitothen,that they 0 
or half years rent is payable. at the; 4 
nunciation of our Lady, and that the 
ſtator dieth two or — daies, ot 
like ſhott time before that feaft, 
| tainly ſhould the Law be unreaſon 
it ſhould lay this debt upon the exec 
ſhqulders inref of thoſe few 
dayes profits which he took. Bur i 
ſince rhe taking of the profigs ind 


„% Exacurok- 
Law to lay the rent pon the Execu- 
# his on debt; therefore as where 

g executor had the profics for the whole 
we or half year, except ſome few daies 
red in the teftators life time, - thoſe 
ies will be unregarded accordir 
oe rule, De minimis non carat lex, an 
whole rent ſhall lie upon the execu- 
be as his own debt. So onthe contrary 
wrt; where the whole year or half years 
jolie except ſome few dayes incurred af- 
che Teſtators death, the rent becom: 
payable ſo inftantly after the teſta- 
death. muſt in reaſon lie wholly upon 
teſtators eſtate, as to me it ſeemes. 
hat if to this I adde that the teſtators 
el wherwith the ground was ſtocked, 
depaſture and devoure the profits 
on gory afcer eng death 0 ul 
day of payment of the rents? Nay, i 
e — payable at Afich. — he 
nunc. and the Teftator dies a few daies 
ter Mich,che rent being of, or neer the 
ine of the land, it wil then be hard 
executor ſhall for this Winter prof 
che rent out of his on purſe, eſpeci- 
if the whole years rent be payable 
mat one day, as in ſome caſes it is ; or 
We whole years profits were taken = 


_ * 
: av in e 
MN meadow 
drowned in the Winter. So if. thek | 
be then to end, not having a Sum 
batte year to ſucceed, and make amen 
peer he rhe ater beit de btb 
tet hal eaſe l 
New ar Lady da ſo chat chere is but 
Deer for ea inde following, wt} 
not any fot the Winter paſſed. G 
ronfiferation with theſe, is the cale * 
i leaſe of woods fore rent, which bei 9 
* once in eight or nine yea 
how if the Leſſee baving made tl 
faleand felling before his death, che l 
ſhoald caſt ebe tent upon the executs 
171 _ for - time future. . 
upon him, which is * 
ſon, and contrary ro the — and 2 
on in the Law, even in this parti 
ae this, that ſhee er " 
exeeator to y bimſelf before a j f 
22 Eb 
ns mpnity , than y 
-other crtditory ; ow whe 
* rnpien the Aifference above ii 11 
rent growndue after the teſtars 
_— Wedge riſes do the te | 


cbtpriable equally with debts by | 


þ K* Iro * | 
in ſuch caſe of deſtitution of ales. 
Might juſtifie his waiving of a leaſe o: 
eented, hee then may waive the 
I reſidue, becanſe for the future the 
ein will come ſhort of anſwering the 
though at the firſt and ſo in the 
, the profits did exceed the tent. 
if for want of waiving where hee 
e. ehis rent fall upon him, the paiment 
ecof would be no excuſe againſt ano- 
*F Sher Credicor, nor as to him be a good 
IF Kminiftration , for Ignorantia juris no 


+ 


| | wat. This is pertinent to our preſent 


$ conſideration, which debt may with ſafe- 
de paid, leaving another unpaid ; and 
1 the hazard of executors by ignorance of 
J tbe Law bath been a principal motive to 
my writing theſe diſcourſes in Engliſh. 
Fitherto we have only confidered; as I 
ix, of rents, as they be recoverable by 
tion of debt, Now ler us ſee if there 
may not be ſomewhat different confide- 
ions touching diſtraining for rent, and 
þ coming to recover it by avowry, Put 

we then the caſe that an executor bath 

ly adminiſtred in of debts by 

l, and after the or reverſioner 

h and diftraineth for arrerages of 

P 4 rem 


ie offer f 


33 the Teſtators life; cant 
ecuor in barre of the avowry — 
adminiſtred. as he might have dons, if 
action of debt had been brought for th 
arrerages ? doubtleſſe I think no,nott 
ſhall binder the levying of the rent apy 
the land, ſo long as it is enjoyed unde , 
title of the leaſe,except the Land come 
the King, upon whoſe poſſeſſion no & 
ſtreſſe can be taken: I thinke theref 
that the executor, who paid out of 
own purſe to the value of this leaſe (i 
ſo I intend the caſe,and elſe could het 
have ſully 2dminiftred, as in the caſe ww 
put) he ſhould, I ſay, have abated in the 
— and valuation of the Leaſe, as we 
the arrerages of rent as the rent ſutureh 
paiable, both being equally leviable upoh 
the land; and if he ſo have done, he is 90 
loſer by paiment of this arrearage : buiiſ 
truſting to the power of an Executor,and 
tothe plea of fully adminiſtred, be dif 
=» not ſo, but disburſed in reſpect of the 
3 leaſe to the full value, without ſuch a 
* batement, he muſt bear the loſſe of hi 
own ignorance. He might alſo anothe 
way have belped bimfelf,viz.by payment 
* of that arrerage, leavitg other debts by 
1 ſpecjalty unpaid. And what if ſuits were 
1 preſently 
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% EXxCUTOR Iz 
ently commenced upon the teftators _- ** 
th, before he could make payment ß 
tent bebind, whether might the exe- 
or then plead this debt for rent, as 
might a debt by judgment or ſtatute + 
e ſurely me thinks it probable that he 
, becauſe it is a debt from which he 

t be freed by payment of the other 
75 ſued for by ſpecialty. If the rever- 

t would alſo commence ſuit before 
judgment had for the creditor by ſpeci- 
Ny, then migbt the Executor hel 
dimſelfe by contefling his action firſt; 
dur this perhaps the reverſioner would 
hot conceive ſaſe for him, ſince that way 
the others might get judgment before 
him, and ſo he might loſe both his ſuite 
und his debt; whereas holding bimſelf to 
the courſe of diftreſs, the leaſe continu- 
ng. he hath land at the ftake for bis 
lebt. What if he diftrain and avow ? may 
not now the executor pay him, or at 
leaſt confeſſe his action or avowry, ſo as 

he firſt having judgment, may firſt be ſa- 
tisfied > Surely af.er ſuit commenced, I 
ſee not how the creditors by bond can ſo 
be prevented, at leaft without judgment 
had for the rent; yea, though ſuch a judg - 
ment be had, yet becauſe the judgment inn 
that caſe is not that hee ſhall recover 
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the fuene das for rent, dos on 
| he ſhall have a returne to the 
the cattel diſtrained — the tent, 
whether payment ti 
of the rent ſhall prevent the j 
ments after — upon | — 
— — 5 becauſe although 
not an enpreſſe recovery of the re 
yet it is ſuch a judgement compulſary fy 15 
the ſame, as makes the payment ir "e 
table and of _—_ N where by 
fore we have made the _ ion only be. 
tweene the ſaid rent · debt, and the deꝶ 
by obligation : let us now put thecak c 
— the rent · debt and the debt = 
ſtatute or judgement. If then the Leſſar h 
after death of the Leſſee diſtraine for the x 
rent behind, part of the Teſtators cate} * 
— after there come a writ of execution 
pon a judgement or ſtatute of theTefts 
z whether ſhall cheſe beaſts in the 
— for rent be delivered in execution} | 
A or not, admitting that without then 
2 Ferien chere be not goods ſufficient for ſatisſi· 
3: anzin- Rion of the judgement or ſtatute > Aud 
ii farely I think =-_ cannot be delivered 
E in execution: Firſt, for that they are in 
2 de ir che cuſtody of the Law, as in String fri- 
n iel caſe, though there the Kings pre- 


rogative } 
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overtopped that 29 
d he be repre, for 


if judgemdeat for the avow- 


. to which ſecurity is giyen, 


are but in the caſe of a priſo> 


Se ba , who ſtill is in ſome ſort in 
— Secoadly, for that this rent 
c 


to, and deſcendable wich the re- 
recfion, breeds a debt of « real nature, 
ſo of more dignity and worth then 
2 Thirdly, for that the 

let ( as in a ſort 10) ſands 

ble with this diftreſs from the 

very time of making the Leaſe, as either 


* contract real of quid eg, or ra- 


an operation Tor Law or 
3 — ancient cuſtome of 
a+ without any contract of 
„for that the Leſſor 
— the carte therefore, or in 
that reſpe&, for that they are or were 


the poods of the Teftator, but for that 


he found them levant and couchant up- 
on the Land which muſt afford his rens, 
or a diſtreſſe for it if behind; ſo «as if 
they had beene any under * or 
kranges Cartel, they might have beene 


diſtruined, Some may perhaps _ 


A 
., - this reaſon why theſe impounded ci 
-* Mould Ne in execution, vic. 
that where otherwiſe the creditor by WF; 
ture or judgement ſhould loſe all or pm 
of his debt, yet by this relief done to hight 
ſhall not the Leſſor loſe his rent, for tha 7 
he may at any time afcer diftraine aw 
goods or cattel found upon the * 
at any time during the continuance of 
the Leaſe. But here, beſides the point of 
delay and ſtay for this rent, which to me 
ny is the ſole meanes of maintaining 
their honſholds and families; this fut 
ther is conſiderable, that perhaps the leaſe 
may be neare expiring, perhaps ſo higb- 
— — and rented, even to or above 
e value, as that the Executor having 
his Teſtators ſtock taken from it and him 
by execution, will not ſtock it any more, 
and ſo the land lying freſh, if the Leſſor 
ſhal ſoſe the benefit of his former diftreſs, 
he ſhall be perhaps without remedy for 
his arr of rent. And if the caſe were 
of a diftreſs for rent behind after the Te- 
ſtators death, I conceive though not ſo 
ſtrongly, for moſt of the reaſons above- 
ſaid, that the Law would be all one as in 
the other caſe ; for though in this caſe re- 


ſpe& ſhall not be had to the a 
8 loſſe 


— _— the Law cafts this - 
_ not the other, yet here the 
x of alle maſt fall either upon the 
r loſiog bis diſtreſſe, or upon the o- 
ir creditor by ſpecialey or record lo- 
wholly or in part his debt. And in 
ct of this local tye upon this Land © * 
ment of the rent, whereto even 13 
the fealty of the Leſſee and tenute of the ; 
land bindeth him, I thinke no act that the 
leſſee can doe by e into bonds or 
ftaruces, or having j ment gm 
him can hinder ch Hor or rever 
from taking his remedy upon this leaſed 
land for the rent therfore due, but rather 

other creditor ſhall be a loſer in his 
oe Doubtleſſe if in barre tothe a- 
yowry for this rent due either before or | 
fince che Teſtators death; the Executor oh 
will plead that theTeftator was indebted 7 
1000, Ii. by ſtatute, recognizance,. or 
— * is 8 — 

amounted unt o, it no 

but may be demurred upon. What =] 
Ede beds, ſo much debt of record to 9 1 
rowne ? ſurely I doubt whether 
plea will be allowed in any other 
uer; yet if theſe 
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the 
this 


Court then in the Exch 
| Arrerages of rent ſhall 
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he 2 


r bo Lea, ſo as either the 3Kec 
mut pey it, or loſe the cattef diftr 
ble, and tha 
t to ſatisfie thi 
> Gugr ty r io 
ſhall well eſeape, when purſued in thy 
—.— to make up this Crowne 
his owne , which is 
For this we may pitch upon as a Mari 
me and principle, that an Executor, when 
22 la I ſhall not be bound 
pay more ſor his 1 1 cn 
amount wig. 16 
. — f 
ly es be had , the King loſeth his right 
aud our books call us, 5 
getire muſt pot doe — oteſtas 6 
Ia ji oft, non 82 
N 
Sree — ic TENT 
Leaſed come to grant, 
lawry, — 22 rent hon 
© ,, cannot be diftrained for, and therefore 
it is not very unreaſonable nor incou · 
uent that the Kings intereſt for his 
ſhould make the diſtreſs of a ſubjoct 
ſtand by and give place. This therefore 
among other ofthe premiſes doe I leave 


abe as "nor is it altogether un 
7 finable 


een en 2ST 


a Exy cron ©” 33 
— be — - 
t wayes 2 
1. c be and 
11 hd if in theſe uabeaten 
* where our boches and relations 3 
er beld me forth no light, Teer 
1 E particular, 1 have erred in wi reſal nee | 
E. or miſiogtorefolve, Ibope I ſhall ""* = 
1 difficulty obtain pardon. 
e _— — ions or 
d | promiſes made by the Teſtator upon 
# | good conſideration ; the performance 
ö whereof or mpaling recompe nce and ſa- 
« | txfaRion for not — doch ye 
. * Executor as before is 
therefore are to come 
412 unto all the former, ſo as an 
r 
| Y ipeciaity , rent, * 
mounting to the whole goods. And yet 
theſe debts by contraq; or aſſumption ex- 
are to be fhciefied before Legacies 4 
| Seto be had. Firſt, becauſe by the common _—_— 4 
| Lawof the Land thoſe are recoverable , 771 og. 
and ſo are not Legacies : ae ö 
bur booket ſpeake, it concernes the fool ©" 1 
of the Teſtator to have as alionuw, all 
duties and debts to other men ſatisfied - i 
before the debtors voluntary gifts er be- «! 
queſts * 
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| queſts. Alſo theſe debts by aſſumpe 
or ſimple contract, are to be ſatisfied 
fore the reaſonable part of the wife 
children, to which by cuftome ig ſos 
Counties they are intitled, ſee 21. BA 
21. & 2. Ed.4.13.&2 Hen.6.16. AS 
note that in ſuch an action upon the ci 
it is not of neceſſity to lay or ſet forth q; 
| the declaration that the defendant h 
8 hw Aſſets to pay all debts by fpecialty, ar 
ie this alſo ; but if there want, the deſeß 
: ot dant muſt alledg that in his excuſe, fps 
2 elſe it ſhall be preſumed thar he bach Fr 
ſets. So alſo in an action upon a caltYy 
punded upon the Executors own a& 


ption ory his Teftarors debt : and 1 


yet as the Ld. Cooke conceives, and up 
good reaſon as to me it ſeemes, if the E Yihe 
ecutors ſo promiſing had not aſſets ful 
ficient in his hands to pay this debt pri 
miſed, he pleading von aſſuupſit, muꝶ 
give that in evidence, for then the ec ifs. | 
A. - *derationfailzth, asalſo if chere were ud 
+ -  fuchdebr due, ſince the plaintiff could. 
is not have recovered if he had fued, and ſo 
his forbearance to ſue was uo valuable Yyy 
. conſideration. © 
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At Har which St: Paul of diſpenſers 
q spiritual, who are as it were the exe- 
of the laſt will; and — 

Saviour Chriſt, dothiſag! . 

dat they muſt be — fai 
Ir — is required of theſe leſſe or 
& Jin  difpenſers ; the executors: of 
„ Wils : and hereof are to he 
* ful, not only in reſpect of eſcaping 
age to their own eftates, but more g- 
cult in reſpect of an nath which, di- 
wof our books — 
ors... And in one oi the f 
tion of caſes in the twentierh yeur f 
1 dis time, thete is in expreſſion of 
I binge” wheres the Office of 44 
a | tixth him. 1. To do traly, and 
k ſo axe they ſworn, wich cho book 
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ad the ikbarge of the rub. 3 4b 
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—— of — of debts, diſce 
in much part how, and what 
an executor may wafte an miſpend 


teſtators goods, and conſequently i ar 


a devaſtation, and ſo make his own g 
4iable; Bot of that more fully 
ticularly by it ſelf, er will 
fiderof theſe part. 
1. What ſhall be ſaid 26de: a waſting 


or devaſting, and how many! wales ? | 


maybe donc. 1.58 : *: of 
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of it. I; 1921), 57; off 
4 How fatte or in what-meafors the 


advants ſhalt berake 55 ma 16208 


0.440 hots or by what meaty 
ſhalt-bobas. 129 ö 1 
> Avtothe-firſt +: Abd 1 10 140 
divers wayes. i By the Bxecutor: tj 
palpable, and direct greg, eb | 
ting,” ſpending, or conſuming; the 4 
ſtators goods ufter his „anus 
debts unpaid; 2. By paying h iar 
be paid , — is to betting 
where there are debt pays 


paid 4: 


palye, > for. (be the appraiſement what it 
id let him ſel for what he wi be 
wk a and char ed to the heſt and. yrmoſt 
e. 33 Vet if upon a 


nſt the teſtator ar the exe · 
che _ ſel ſome of the teſtators 


le at an under, value, this is no va- 
zn of the executor, for this difference 

7 _ Baron makes. But ſince an ex- 
— may haply prevent this act of the 


goods at the beſt value or 
, iſe, he is to be blamed to leave it . 


i * of the Sheriffe or Un- 
. beriſſe rather. 6. And laſtly, this 


1 fuk FE paying the due ſam upon ſale 


. not legal diſcharging of any 
ee or duty pertaiging to the teſtator, 
« Ache divers wayes requiring beedful- 

e, As if an executor upon a bond of 
Ired pounds forfeited for pay- 

1001. accept. the priecigntly or 
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23 to the executors ſmart by 


N gane, by de law. new 
| formerly ſaid of che right n 
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in much part how, and what 

an executor may waſte an miſpend N 
teſtators goods, enn N 
a devaſtation, and fo make bis own go 
4iable, Bot of that more fulſy anc 
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ting,” ſpending, . — Th | 
ftators goods” ufter his oil le 4 
debts unpaid; 2.'By paying. what ia nord 
be pad, which'per is 10 —_— x food . 
where there are dodts Tl 


| DO and. order I | 
eto legstees having a be- 
] tat! N, bei unpaid. 5. By ſel- 
=F goods of the Teftators at an under - 
or be ebe appraiſement, what it 
end let him ſel for what be wil ) be 
wk Rand charged to the beſt and yrmoſt 
ne cowards S a 
gent againſt the teſtator ar the exe- 
the Sheriff ſel ſome of the teſtators 
dyat an under value, this is no va- 
jon of the executor, for this difference 
Nh chief Baron makes. But ſince an ex- 
or may haply prevent this act of the 
Swiff by paying che due ſum upon ſale 


ve ators goods at the beſt value or 
erwiſe, he is to be blamed to leave it 


ce conſcience of the Sheriffe or Un- 
beriſſe rather. 6. And laſtly , this 
wh, 1. to oy 2 91 by 
| . not legal diſcharging of any 
Alt or duty pertaiqing to he ne 
Achat divers wayes requiring beedful- 
Ke. As if an executor upon a bond of 
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*& on the is received, and ſo far his own goods Þ 
Fo be ie, liable to creditors noe farkfied ; "E106 
by vaymcac doadrtieſle is it if he do but give uf 

| Jl bond having no judgment upon it,tl : 


bender. hee —.— make releaſe nor ach 


1 bona & ledge ſatisfaction. But his vert 


5 an admi- Ae require or har er no i 4 
* — or his giving a note of receipt for ſo n 
| aer. as he Hath received, or deliveringe 


x. int. hond into a friends bands or into & C 
of equity in way of ſecurity to the 
tor that he ſhall not be ſued for 
is no devaſtation, firice ſtil the — 
law remaines due and ſuable. 80 * | 
ſets no more upon the executors fe 
then he received. But let him rake} 
of releaſing,” except he be ſure — 
no other debts demandable.- Nor 
there danger in releaſing ofdebrs# 
rrefpaſſcs or othet ciuſes of action 2 
As if one take away godds from wp | | 
ſtator, or from his executor 1 If the 
cutot funke him s releaſe; this iswd 
lation, ond makes his vn goods h 


a ha deere utors om 
0 * 7 
"Sar 5to Executors,”is fu 

git * of debt or duty, or touch 
Nene. taken away, to arbitrement. For 
the award of the arbitratots the 


+ ul or wrong doers be diſcharged or 


Aequitted | wi making full recom- 
nc Aar 
the creditors )' fit ou the executors 


a. becauſe it was t eir voluntary act 
as to ſubmit it to We may 
CU tors fall under pr 


tors in Tore 6. gh to 
es that to find vut all 


een e 
ebe though not inoll 


| ſtatutes or recoghizancey'h 
for petformance of covenants upon f 
or leslg of lands, martisge, agreemenith 
or otherwiſe ;, how Hard is it. for Ep 
cutors to know w — fer any covent 

be broken or not; ard to be ff 


they ſind out all bands. ils, covenapti, 


articles in writing made and kept 
Derne due and 


able before debu by coutrad 4 8 
- 8; WE) promiſes or "debrs by canta 
ns i egacies.? For the u 
| d no time. for their. cla 
5 whether ſome ſych th 


. 5 Brook ro ing Hen. che 
Nor bis time it Edmund: K King. being exe! A 
"FJ 


— 48 2 — 


| 5 6 for; this was, committed te the 7 "tf 


x6 and fined. Fot chat none may wake 
lamation ſaith the Book, / 


ar ox. authority from the Kings K+. | 2 


woe. Majors. and ſueh Ih Goyernours - 
Tau 2 — 
49. dasgers Are k 
there is not ſufficient of the · Fo- 
$. goods and chettels 10 ſatiaſie 
| ehe aud legacies; For whene 
eſo, the executor is not in any 
wbsnerd as aforeſsid. This — 
may breed caution „ and 2. th- 
went cavent, & vit ant 
A to the ſecond. Seb 
n iwo ſorts of perſons, videlſeet. 
L. Hs executors, there þ many tignes 
ers executors, and the waſte or deva- 
ion done but by one. Nent the Exeen- 
own ns and oe 
„ vizwhether he dying, thie 2 
upon them like charge and burdes 
faction, 45 upon himſelff ſhould hyve 
| caſe, e had lived 8 197 
{+ Touching his companions, thoughall - 


1 4 together 


. 9 1 6. | 
4 20 + 85gF eAtries, werd held'int h 
the ric mii e eur the ſeventh; | Anno 12 « 
4 4, Ne eee | 
ei Mages thrice im the late Queens ti 
* P4H8.rw ys, firſt in a caſe 3 | 
* =: 34 liz. Hutton, in the common Pleas, andſhorth 
. li Afper in the: ek a a caſe 4 
* teen Hankeſer Met | 
"theſe two caſes be not re 5 
And ſurely this ſtands with woe of 
Toh or Ju ice, that each ſhould bear | 
own burden: Ifitwere other wiſe, ne 
— hae? und abandon exec 
8 | dangerons co the moſt bo 
wo 5 0 by caſe they were 5 
to wrac We n arris 
. for the — SW or Adinini 
torv of the wuſting exetutor 
ny burden baer 
ve contra opinions 
the late Qcenv time: FB 
Dur it ws conceived" te be wh 
treſpaſs dying with'the perla us comi 
un the N Addis peſauali mim 
eur 


— — ne 


er, x the rnb Na Pye he rn of 

ty or adminiſtrators, and lay — 

| ks the burden of recom 

eos; for that thereftitarorinteſtare 
Gr 1 wrong had made bimſelf to be 

tot in the firſt reftators ſlead, and 


| fore they who repreſent his 
00 10 his goods make 22 — 
apply; and this later opinion was ſome- 
> in time after the former. Alſo de- 2 % xiv 
en theſe two times wis there an di- 7 
in the ſaid Court of common pleas 3 
= in part with this later: For 
a judgment being had againſt un Mict 
Etecurot, and the Sheriff pon rhe Figrs * e J 
Jet. returning that there were no 
"ofthe Teſtaror in the Executors: bands, 
6d then this executor dying, A Sure 
upon u ſuggeſtion of devaſtation 
rde ſuid Executor . 
A againſt his Exectror,, "and that u 
ee — 1 Pr 
reported: bp e ing. > 
er. B. le de. Andi s 
2 berne cleure, thaw H d-. 
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4 "onde. — 2 that heres hat..x Fas 
2 dune in his life time; yet at laſt aflin 
AJ .tiyely (as above is ſhewed ) the reſoly 
n was. 3 Adi 
ee Touching the third point, biz, 
whom the advantage of  wafting t 
agcrue, or wha by rea ſon thereof 
; reeherge. this waſtiug Executor. put 
i#he Laie, che;Teftacor Rood indet 
by Statare and to B. C and. D jb il We 
£mlty; not of gecord, as Boad, Bill N 
and the, Executor having no moe in 2 
lags, then only an hundred pound, 
* his all being due to D, he payerh hi 
= :: dun the whole hundred pound, nat, hav 
my ching left cofatisfie any. of the 4 
X — hereby wrong is done q 
none but A, who was 4 Credſtor by _ 
ture, and-cherefore be onely ſhall make 
Ze 9 21 the like lumme ont 
bis 0wne goods; fince as tu him onely 
425 a devaftat or that it was at bij 
ala don to ay off: the othet Cteditom, 1 
which be va ſuite beingcommen» | 4; 
od by, any of them; conſequently m 
wrong was done to B, nor C, 4040 aq 
5 oc 


im to give = ferns, — aft _ 
to whic ie ſpeeialty | il, wochen. 

{fas be ſhall and free fromali chrren. 4 
10 furpluſage temaining,norany creditor 

record being. For if there be day:debe 

pon record eee — 
tor upon bond, may not wit ing 

Waſting plead in Bar fb ful, Wat 

ere is ſuch a recotd of webt net (@- - 
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mens — or waſting ; the 
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„ Qamnge ar make his one goods li 


. Mis bs A r then the E. 


che Leſtators goods waſted or 1 Al 
-Therefore.;if one b. 
thereof to the full ſumme . 


2 | on vantage 
. ”,-otherafter ſhall, - for be is no furthe 
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* , ar deeplyer da 
— Ad damages for treſf paſſes 


| Binge 93 — —— doer nor is theT is 
l 


26 10 be: progartioned to 3 of ö 


5 and loſſe fu Ane | 
Executor by b nil 
WE draw upon himſelfeb | 
Teſtatars whale debts, but ſa much ou 
a3 a3 the good: amounted ro, which be WF 
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ſein K. Ed. 3. at 
— is found, eſ . goods 
— wro — there by 
| — oof in Justens caſe it 
=> y del, that each Executor 
anſwer for ſo much as he waſted. 
Now for the fifth and laſt point, viz. 
and in what manner relief ſhall be 
upon this point of , forbim 
hom it pertaines : Firſt, this. is to be 
tved, that in caſe where the verdict 
cb direQty againft — — no 
—— pla 1. 
no ti 
ry execution can'ifſne;and there- 
if upon the iſſue of fully adminiſtred, 
all appeare that there hath been a 
ſtation which cauſeth Aſſets to faile, 
muſt the Jury finde that the defen- 
t hathAſets;and not find a devaſtati- 
39 was reſolved in the Kings Bench pc 
late nes time between fanbe- in ]; 
Rand Md rd, for there the Jury find- :3 
ing 


—— — 


— * = N 8 2 — 1 — þ 4 
LI. a Aka — — 
— b* dt. i. —_ 4 — 0 —-—-—-— 2 „ 


| e left by the te Hats 
was held 


nugatory, and w 
22 Court, which 5 
rn | 


— ters faria. Thus aſſets q 
found in ——ů— — nc 


n ſor the plaintiſfe to re 
_ nd tochave it leviedof * 


ag this Gading ror 
gaink truth, they be w 
— ay pay why; for the en 
— my. „ſince he hath g 2 
rig parted from them: ac cordir | 
cherwle, Propoſeſſere babetar qui e p 
= ks on the „ 
2 — cannot cone 
want — — 
— ſo alſo where the judgu 
ſelf extendeth to the executors owl 
goods by reaſon of ſome falſe plea,whe 
of we ſhall aſtet conſider : for ſince t 
the conſequence and effect of a vait 
is but to make the executors own pre 
goods liable to the debt of the credi 
this is altogether needleſſe where tat 
judgment ir ſelfe hath laid hold on bs 
goods, | But not in ———— 


ment extends onely to the Tei 


LIE 3 = he 
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otherwilezfor 
= bath often been miſſed, and a- 
y may be. In the later · end oſ th 
* ime this courſe was taken, viz:the 
returning generally that the Exe 


„that the executor had converted * 

is own uſe the teſtators goods, where- 

a Writ was awarded to the Sheriſſe 
ire thereof by jury” or enqueſt, 

* 8. did, and 2. that it us 

und that the executor - bad waſted the 

s; and thereupon a Ceœire facias. was 


= Execucion:hould not be of 
n goods, and upon two Nihil re- 
unned execution was ſo awarded ; but a 

of emot was bereupon brought. And 
— — were faid for defence of that 
| worſe, that it was uſual in the Common 


Deas, and more favourable then the o- 
der courſe, where the Sheriff onely-re- 


Kroeth the waſting , or is ſole J 
ö 3 whereas here it was found: 


eſt of Jurors ,- and thereupon 2 


E ci awarded ; yet did the Couit 


reſolve 


we 


had no goods, à ſurmiſe was en- 1 


e A 
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2 bins; vis. that there were no good 
Ana, the Teſtator to be found , che x | ir 
would have « ſpecial Writ of E Fit 
"yy wi ling the Sheriffe to levie the ſui tho 
— N eicher of the goods of Wnt 
alu Teſtator; ot if ir could —— 9 
r Eyecutor had waſted the Teftators, thet 
| may td lee it of hit owne goods; and 
f — wiy;-us was ſaid, the Executor hath g 
2. If v6, remedy b action againſt the eriff 
Sir: Without juſt cauſe” he levie it of 
l. 11. goods; but ehe other way, vic. Woe 15 
— — the remedꝶ I 
fa fince neither Sheriffe; doi | 1 
cording to the inqueſt, can be puniſh 
nor the Jurors finding falſely are ſul 
to any atraint,- it being no verdict upon 
iſſue joyned, but an inqueſt - -of- 0 nl 
which excludettvalſo all challenge of Ji | os 
rors. And whereas that booke'mentic 
the Sheriſſs ſubjection to action onelyis 
cafe of his thif-feaſance or dairigwron 
I conceive that he is likewiſe fuable f 
omiſſion or nonfeaſance in this caſe, v 
for not levying the debt upon — N 
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thar the enecttor hath waſted! 
pur if chere be no verdict at all touch 
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—= cutor upon a demurrer, conſeſſion, NM 
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che Two Executors had waſted, and thereupo 
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e cution was adjudged. and awarded again 
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ien  ported)8& Pr het. temp. H. 6. approved. * 
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. "waſting might be pleaded contrary to the 4 for 
*Y Sheriffes returne, and put in iffue, ſo as 2. 


edt to cauſe a new trial after a former, per- 228 
L. aps preceding jugement, which 1 | 
3 d not be admitted, then his co- chews 


ag in is to little purpoſe for ought 
iſe 1 Here againe it maſt be 
te ſerved that iii the caſe of Chicheſter , 
1 be judgement was had upon trial of ful- 
| adminiftred; but in the other caſe in 
ide time of King Henry the eight, it was 2 
upon confeſſion, which is all one, as Itake - + * 
it, with condemnation upon Demurrer, 
or on ſum inform atus, or trial upon Nas 
factum, to the Bond, or a releaſe to tùbe 
8 Jeſtator, or the like. Now between all 
theſe, & that of C hicheſter there is a broad 
ũtference, for there the defendane being 
f convinced by verdi& to have Aﬀets , 
> |  ®hicd if they continue not in his hands 
1 in kind, muſt be anſwered out of his own 
„ 
f 


goods as waſted, therefore the Fieri fac, 
do levie the debt of the Teftarors goods 
25 found, orie defaule thereof ow of 
| own goads,is very agreeable, & purſa- 
. We bar a hoo. ofthe her cas ieldiee 7 
any ſuch trial or conviction of the defen- of 
R 3 dants 


10 ond have thanghe , 


> che condemnation there to be by': 
Seit in effect cannot uphold any = 
don of courſe in reſpect ofthe ld 
u rence of caſes. Nor indeede doth 
le courſe there directed preſume that th 
either hath aſſets, or hath ni 
eo fied them, but commands that if aſſets 
Nie &c. then the levying ſhall be one way 
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Nb. 0 00 ſeen the report of Perrifers ei 
2 into the Record, a 


ſo . 2 * then another way, ſo if neithy a 
E 


CHAP, XIII. 
Of an Executor of his own wrong. 


in with ſome definition, or de 
| Ccription ofthis man; He is fuch'® 
rakes upon him che Office of an Executse 
by intruſion, not being ſo confticuted 
* the Teftator or deceaſed ; nor fot 
want 
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, Whar a&s or intermedlings of ſuch 
not being executor nor admini- 
dr by right, ſhall make him to be- 
ky Executor by wrong.vide 5. more 
- 43 E.cap,S. 
Tn what manner, and by what name 
þ ſhall be ſued, ſpecially when another 
n he is executor or adminiſtrator, or 
elf after ſuch act becomes admin 
; IF. 
3. How far he becomes liable to cres - 


"al. 
2 


vs 


; * and how, and to whom. 5 9 
' | Wöbat ads done by him ſhal ſtand firm 1 
u Abe had been an execntor by right. 4 


. See a late ſtat. 43 Z cap.8.hereabout. 4 
As to the firſt, it was in the time of: And 3b 


ok Mary doubted , - and not re- Sr 


whether the onely ſeifing , and 
into ones hands the goods of the 
ſed did make one Executor of his 
mo wrong without any further act. And 
in the beginning of rhe late Queenes , i 
me, the Lord Dyer ſaid chat the poſſeſſi- & 1 a” 
90,8 occupation a of oc medling with the 780 TI 
tow is that which ves notice to Credi- 
tors. 


eee 


ve fob foir; "Tr 
know phether 5 ſo interme 
ecaror pr admuniſtrator, nor conle 1 
ly bow to found. their fair. -righ 65 nl 
ſalgly for good lucceſſe, fince a ſit 1j | 
gainſt an executor a5adminiftrator, or 
gainſt an admiq r as execator, wil 
Od e 
ere an A Amin Rrator ſued as executi 
did. nor plead that adminiſtration 
committed unto him, but generally d 


5 . 14 ed that he Was executor or ad miniſt 


© IHE as executor, the Lord Dyer held that 55 
1 


muſt be ſound for bim, yet leſt it do 
full : but the cleer and ſafe way bad been 
A to have pleaded the adminiſtration. & 
nl o 166 And in the former caſe the Lord Dye 
2 * laid, that one intermedling only & 
; * b. pbont the funeral, and laying out 
8 ney therefore; an overſeer or cot 
cor, or he who hath Letters of the 
dinary ad colligend. vid to get and ke 
the goods in lch, and one who inftet- 
medleth by vextue of a wit truly ich 
but controlled by a latter i] after foubd 
and proved, may free al rom bell 
an gx:cutor of his 6wn wrong by ſpec 
pleat 


| * gg * * 


er gr 
, and tra verſing bis adminiſtring 
* N zand Rk traverſe 0 ö— 
ay not be, was held in the time be” 
95 King Fey the Gh and 7, for chat 5 * 
s amount not to any a > 
: and where no adminiſtring at refed — 
onfeſſed, ſuch a traverſe of 2 235 who i 
ſniftring in other manner is diffonane, *; ad coll" 
{ not legall. But let uy look back vopon g 
ſevera] points exempted by the 8 5 
word Dyer, and we ſhall ſee ſome cam quod '& {4 
| dons neceffary touchiog them, and their 
nen. Firſt as touching whe 74 
2 of burying the dead, it muſt be un- 
ood to be with ſome expence of rhe | 


* 
X. T 


ſt 7 
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tcesſeds goods, and ſo it is expreſſc in 
e ſaid book of Hey. the 6, his time: elſe 4 
a man out of charity to lay out of his a: 46.28 , 
own mony (not imtermedling with the 4 
dods of the deceaſed) to bury a friend, 3 
b little colour to involve him ſo do- 
Ig in an Execurorſhip by wrong; ta- 
ling the caſe then that ſuch perſon laies 
but or expends of the decesſeds goods 
er mony upon his funeral, heed myſt be 
LY taken touching the meaſure and propot- 
| tion wbereabout; though I can give no 
particular and dis inct limit, yet donbt- 
le ſſe 


| 
| 
18 
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naeſſe to his qualicy 
ud herein to ſpeake as I think, this 
E. tet muſt either be utterly excluded, 
held within very narrow compaſſe; 
what coofon, that a be be or mal 
Teer gui, leaving ( chough perky 
'- © entailed Lands of good value) yet gog 
"Lib. Inv bot ſofficieat to pay his debts , ſh 
n, -havegn hundred pounds or more of 
Jan e which ſhould (atishe Coons, ſpent 
D, potnpous interring of him for his wa 
_ there he hip, and reputation? Next, overſee 
1 may onely be excuſed for ſeeking to p 
mer, ſerve, and keepe the Teſtators good 
3 not in caſe they expend or diſpoſe thee 
of. So alſo for him who is author 
by the Ordinary to Collect, for if he e 
or diſpoſe of any ( though goods oth * tor, 
wiſe ſubject to periſhing ) it makes hinſwin 
an Executor by wrong, as was reſolve 
in the late Queenes time, not withſta Fila 
ing that by the Ordinaries Letters, BYY 
-waz expreſly directed or warranted fo. WF 
doe; for it was ſail, the Ordinary hi 
ſelfe could not ſo doe. As for him v re 
adminiftred by vertue of a Will,after du 
proved or controlled by a Letter, HY rat: 


| mul 


* 
. 
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2 e Fes "A 
fal or wrongful E 
> che = de 875 
ermedling by one vo Gy, 
, and ev , as would be an 
ration, make one an Executor 
ong. If one de but take an borſe : 3 
deceaſed,and tye him in his Houſe ,, a4 
ble, this makes him not an Execu- 
faith Paton a Juſtice ; So of like 
: — as he that delivers 
ie Wife of the deceaſed her apparel, 1 
Ne if it be no more OE r 
11 10 her degree. But if ſhe or Ui 5 
N ul Aut more then ſuch to : Bis 
for he becomes an Executor 
: But now let us come to 8dif- 
Vence, , where there is a eee 
e Will by him proved, or ad- 
fin tion committed, for there 


acts or — (hall nat n, 
e one an Executor as an 
re there is no other of right to * 
TAs if one take goods wronglully 
om ſuch a right Executor or. Admini- 
dr ; this 8 though he convert them 
bis owne uſe ) makes him not an Exe- 


or by wrong, but a Treſpaſſer to the 
righg- 


3 166 1 
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for theſe goods, once Af kk 
Rands bys eto ſuits or creditors,thy 
a . ing neicher lawfully evicted nor: 
ener adminiſtted: but in caſe there bat 
5 7 no Executor at that time, or no Will 
4 = ved nor adminiftration committed, 
"ſuch taking of the deceaſeds goods 
a2 aftrange hand had made anexecatc 
= . "by — And thus was the diffe 
lately reſolved, as is reported by the 
. Cooke in the caſe between Read and 9 
bY. Kain ter in the Common Pleas. 
3 Yet this further difference was th 
* held, vic. that although there be an ly 
-- cutor or adminiſtrator by right, yet 
ſtranger take upon him to receive 4 
and make acquitances, or to pay d 
claiming to be an Executor, he is ſt 
as in Executor by this act: and ſo 
in the late Q. time was held by 6. Jol, Y 
1224 +; touching the receipt of debts and mak 
''* "acquittances;burt the booke mention 
whether any other Executor then 
or not. Hut in the point of bare paymal 
of debts. Frowick, makes: another di : 
rence,viz. If a tranger doe with his oF" 
mony pay the debts of a friend deceſ 
ed, and not wich the debtors: Th 


A 2 


| at of charity, and makes him not 
ecutor by wrong: otherwiſe, if — 
the debtors money. Let ta this a- 4 
ler difference ee et 
{thr ing with his dvwne- money, 2 
t is his owne-hgnds goods of t 
deceaſed ; then is his payment preſu- 
is by or out of the value of theſe 
bs, and ſo makes him an Executor b 
op. Contrarily, if he have no fach * 
in his hands. And in the point 
mermedling with and diſpoſing of 
&Teftators goods where another Exe- 
or is, this further. difference is to be 
ded or underſtood, viz. That where 
75 dds ſo taken never came actually 
he Executors hands, but were in a re. 
te place, there this taker becomes Exe- 
or. For as it were miſchievous to the 
lecutor if he Mould by a poſſeſſion in 
caſt upon him ſtand chargeable with 
tle goods in remote places purloyned 
aſſers in his hands; fo were it as miſ- 
— to creditors, if neither Executor 
A} t, nor this ſtra ay an Executor 
9 wrong , ſhould Read ydl to credi · 
| | for them. It is true that the right Ex- 
or may ſue and recover damages for 


: | m, and that ſo recovered ſhall be 
* Aſſets; 


perhaps it may be a co 
And with cheſs additions I thir 
late reſolved difference may fand 
and ſound. Yer in former times wit 
ſuch difference the raking only and pg 
ſeſſion of the goods of the deceaſed, } 
held to create anExecutorſhip by vm 
© $0 8.3.f0.9. as Belknap faid in the time of King 
the 34. — —— if the act u , 
3 as remo property of the ri 
i Tr.z.Bliz. ecutor, as Juft. Fenner in the late . a | 
A time ſaid, Tefte mti pſo. , 
How, and by what name ſuit ſoall be 
gainſt ſnch, and the like. 


00 

ct 

4 t 

4 uching the ſecond point, vi. 1 

4 1 what manner ſuite ſhall be agaiaf 
ne fach: Firſt in general, this uſurping by 1 

| ltb.5.30. etutor is not in ſuit to be diftinguiſhel 

zus 3d. yy name from the right Executor, — 0 


ne ch be fried generally by the 
3 y by the name of EN 
* caror of the laſt Will and Teftament o 
the defun&, and then if he will 
ſelſe ſo to de, he muſt plead, 
neither is Executor , nor hath am- 
fred ax Executor - Then the =] 


* —_— o . 
- Py b 
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ſuch or the like fort us aforcla; 25 — 


it bath been divers times held, 4 


) where there is a tight Executor — 
yet another doth adminiſter 372 


it is at the election of Creditors 442 


to ſue them joyntly t 67 825 


Fer boch of them ſeverally and by . 


3 


* 


ZBut if where adminiſtration is 168-98: < 


iitted , another alſo adminifters by 
theſe cannot be ſued together 85 
iminiftrators ; for though one may be 
hExecutor by uſurpation or wrong, yet 
can come to be an adminiftrator 


.38 


4 
=—Y 9 


i: 
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| ywrong, | Rice no ocber bu ſach as re- OY | 


rech that power from the Ordinary 
tun ſo be; therefore in that caſe there 

#2 receffity of ſuing him a part and by 

4 Lunſelſe ( _ ſo uſarpeth adminiſtra- 
at | ) by che name of an Executor. So 
#7 «dminifter the goods of B, not be- 
Executor nor admimi ſtrator, and aſ- 
— ebay doing and diſpoſing of the 
de obrainerh adminiſtration of 


"| e goods of B, bot the goods left ot 


to his hands ſince the adminiſtra- 
| ton committed, ſuffice not without the 


th- 4 tebrorecaved or releaſed, or goods 


before do ſatuſie 'Creditors'; now 


* hf 


2 4 7 + d. 1 
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1 
Dre 
have no further re 
to the value or ententof 
in or come into his 9 
che adminiſtration committed, 
* choſe be fully adminſtred, he wal ö 
1 2 ching Iſ they remaine unadminiſtn 
wſtearion but amount not fully to his debt, het 
=> want ſo much of ſatisfaction. And i 
. will be relieved. ot ſatisfied out of th 8 
aut goods before diſpoſed of, he muſt ſue Mi 
bace , elfe us Executor of B: and ſo was it ri | 
joy "IT and refolved by GaWwdy and Knit. be 
"ceived... cet in the K. Bench in the late 
ttime, viz, Tu. 30. Elix. And ifthisa 
adminiſtrator will plead in abatement I 
this action, that adminiftration was come Se 
mitted to bim, and demand judgement iir h, 
if ſaic ſhall be againſt bim as Executo, Im 
then the plantiffe muſt in this replica . 
on, as I take it, ſet forth the ſpecial n 
ter, viz. hom the defendant did ac 
niſter before adminiſtration to bim com 2 
mitted. But if one to whom adminifitts „ 
tion is committed do devaſt, and this a leþ 
miniſtration is by ſuite repealed, be up. 
he was not the next of kinas;;and ac Tr 
1 


# 


niſtration is committed to another; 


"a creditor who would be telieved * f 


” 44 Exnctron  "$ * 
6c ; waſted, muſt ſac that firſts ' 

iſtracor, and not as tor of 9 
wh wrong , ſaid Popbam Chieſe * 
be; for be did rightfully adminiſter pia. 2.185 : 


mat time, 
S for the third, viz. how farre this 3. Point. 
xecutor of his own wrong, becomes How far li 
and obnoxious to ſuit; tonfidet du 00 © 
eie things, 

a he becomes ſubject both to the a- 
hof the executor who hath right to 
goods wrongfully intermedled withal 
m, though it were before proving of 

il and alſo to the action of the cre- 
Sor who bath right to the ſatisfaction 
bis debt. 

Loadly, as touching the meaſure how 

be is ingaged, doubtleſſe he is not by 
yrongful adminiſtring become charg- 
with the whole account of the Te- 
Kors debts, but only ſo farre, and with 

n ; ach thereof, as the =_ which 

$ ſo wrongfully adminiſtred amount 

e, (Vet he muſt look to his plea, 

y it be may draw all ſued for, upon 

elf, as if he deny his being executor 


" 


1 


miniſtrator.) And this ſeemes to cab 

| proved by the caſe in the time Of 144, 145 : 

che third, where che inqueſt found #15 de bac. 
A 5 not 


._ _—y what the. value was 
| ſo wrongfully adminiftred, \ 
not been materiall, if che ac 
firing of a penny had made one 
; IO * as he adminiſtring 
Beſides, if it be ſo that a. 
full —— waſting goods of they 
tor to the value of twenty pounds, f 
be no further charged than that u 
then doubtleſſe ſo ſhall it be alſo ig 
caſe, for both be wrongfull admin 
tions: onely this difference there il 
eweene them, that in one caſe the 
niftration is by a wrong perſon, and 
the other caſe in a wrong manner. N 
1ELDy. 167 the Lord Dyer doth not ſtick to call 
n _ who adminiſtreth wrongfully, or inun 
manner, expreſſyan executor by ros 
the caſe of Stocks againſt Porter, tho 
be were rightfully executor, becauſe | 
did 2 or execute wrongfully | 


S to the fourth, vis. whar act a 


4. Peint. to him, or by him who is an E 
fag tor of bis own. Wong, ſhall 


and good. as dane, by or to che right 


5 


4 xn Tok. 2 
Fees to hind 27 hoc e 
et executorſhip.;. whether 
himſcif or not) 7 Ml 
te in the Kirigs Bench berweeas \, _ in 
iter & one [rel and,efecutor of awd, colib. ib.s.f | 
© it Was frongly objected At no. * 
g the rightiwk enteut os on 
cor might punis him, and rei 
e — him for tie goods A be 
iniftrerh ; yet another creiicer ſuing 
as-executor generally , and ſo aſſi- 
bim to be (for chere ien ſpeciall 
| of writ —— declaration to diſtiaguiſh 
KECWIC from a rightfules. 
nor) hee Rn againk big iu cho 
te of a rightful executor,and therefore 
firſt pay himſelf before he pry os 
- and of — at — _ 
. er & Ga ices, they 
& thac - rap — not ſtand 
againſt the right ful enerutor or 
iniſtrator. And Pœpbum and Clinche 
6 trongly that neithat ſnhould it ſland 
od againſt other creditors, for then e- 
man would ruſh upon the reftators 
ls and be his own carves im paiment: 
r — was ſaid as the ban, than 
lo Anderſon upon an evidence 26 
/ S 3 Guild 


Wenn Tube 0ffce 

it Gala Hal bad ruled it otherwiſe, 

| at another day of debate of the ſaidt 
related, thar theLs, Anderſ. did deny M 
he ever ſo ruled, or was of that opin ae. 
& further informed that both he ani | 
ſtice #/a/mſey, Periam and Clark, Baro | 
did agree with Popham and Clinchin of 
nion. After which, Juſtice Gawdy,as| 4 
Fenner, if I miftake not, changing th er 
opinions, and concurring with tend 

udgement was given accordingly. hf 7. 

the debate of this caſe, queſtion was u 
if ſuch an executor by wrong pay a 
to another creditor by ſpecialty, whet 
this ſnall not ſtand firm and good, 
he ſtands liable to creditors ſo far ast 
goods by him adminiſtred doe amour] 
and it was agreed by the better opinion} 
atleaſt, that this ſhould ſtand firm 
good, ſo as if the payment were out 
his own goods, he might retain to bimlaly 
in lieu thereof ſo much of the goods@ 
the Teftator; for here he doth not, « 
the other caſe, advantage himſelf by 
owne wrong. Yet that opinion allowi 
this paiment to creditors,muſft as I thit 
be underſtood with this difference; ' vi 
that this payment ſhall ſtand as 12 4 
other creditors, but not as again 


” 


„„ Exn.ccuron. n 
Executor or 8 1 5 
my ſtranger might uſur pe the offic 
N erecutor, and take from him that liber- 
nd election to prefer which creditor 
vill in firſt payment; yea, might take 
gem the executor power to pay himſelf 
ore other gn caſe there were a debt due 
ao, which wece very unreaſonable. 
* 
bf addition and alteration by the ſtatute 


43 Eli. cap. 8. 
TX TEE having conſidered what the 5. Past. 
. Common law is, and willeth in „ 
e, Let us now ſee what alte- 
tion or addition a late ſtatute hath 
. "8 ha In the laſt Parliament of the late 
Of Qu. Z/;z. conſideration being bad of 
i|getting into mens bands goods of 
I 0 inceftate by deed of gift, or letter pf 
J urny from one of ſmall or no ability, to 
Mom ſuch ſabtile contriver bath procu- 
I Rdadminiſtration to be committed, add - 
I bimſelf would ſtand free from the ſuit 
&# Creditors, the Adminiftrator him- 
fe either not being to be found, or not 
eing of any value to ſatisſie creditors. Te 
n therefore enacted that every perſon, 
4 ſeceiving or — any goods or _ 
3 0 


| £ 


— conſideration of or acere 
value except in ſatisfaRion of 
Ne, and principal debt to the vala 
.the s or debts due From the 
reftate ) fhafl be charged as Exect 
of his own wrong ſo far as the val 
thofe goods and debts amount; deb 
pry all principall juſt debts to bind 
d payments by him made, which 
G | executor ought to bee g 
Here have wee atouch of all the 
precedent, or at leaſt three of them, 
1. We have firſt a new executor 6 
wrong, though intermedling under 1 
title of an Adminiſtrator. 
2. We have a limit of the chargel 
him ineurred ſutable to our former al 
Mon. A 
3. Laſtly, we have to him an allows . 
of debts owi owing to himſelf or duely pin 
to others, which is more then we jane L 
| conceiyed allowable to another Exel 


tor by wrong. 
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| CHAP. XV. 
a by Executors, and which be beſt, 
web moſt prejudicial to them. 


Pince amidſt the Plens pleaded by exe- 
tors there is ſuch difference as that 
ane induce one kind of judgment, ſome 
ber, ſome drawing more loſſe and 
2 upon Executors then others: Let 
coaſider of the differences, ſo as light 
de taken to chooſe the ſafeſt or fit · 
Ju for each caſe. : . 
Han executor do utterly eſtrange him- pj... dex, 
** br from the executorſhip; ſaying that-ing 4222. : 
7 hewas never executor, nor ever admini- „ H „, 
eh ed av executor (for that muſt be added) 20 _ 
a1 vet if the iſſue be taken upon the plea. & — tx 
ede found againſt bim: the plainciffs ſhal 19 H7a5 
ve judgment to recover not da 1 
. but even the debt it ſelf out of che 2h Tame 
11 . - * 
al} Foper goods of the executor, if none of x 6.33.34 5 
de teſtators can be found to ſatisfie ir. 8. 
ud this ſhal be thus not only where it is 
found that the defendant was made Exe- 
mor by the wil, & proved it, and fo could 
t chuſe but know it, but even alſo ny 
12 8 4 
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oe, 
doe bad never proved the Will w 
de was made executor, nor ever admi 
4 ſtred by vertue thereof: yea though ll 
4 did before the Ordinary refuſe to be * | | 
ecutor of this will, or to intermedle with 
the execution thereof, yet if any other ng 
med executor with him did prove the Ki 
Will, or did not refuſe to be executor 
ſach other refuſer ta ke heed of pleadi 
that plea. For truth is againſt the firft 
part of his plea, vi. that he never was es 
ecutor ; and fo the verdict which muſt h 
veritatis dictum, muſt needs pa ſſe again 
him, and make bis own goods lyable 
well to debt as damages. What if no& 
ther were made executor but this ondy 
who refuſed before the Ordinary, may he 
ſafely plead that he never was executor? 
I thinke not, ſince he ſo was executor be 
are his refuſal, that he might bave releay 
He ſed all debts due to the teſtator, ard give 
— — away all his goeds, therefore I thinke be 
worms muſt plead ſpecially,ſhewing his refuſal & 
71 not generally deny his being executor. 
= Nay admit he never was once named; 
made or intended to be made executor, 
yet having pleadedthis plea, that he nevet 
Was executor nor adminiftred as exects 
tor, if it ſhall be found by verdidt x” 
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n was, | — 
— blow or durthen falleth 44 it. a 
5 bee then the r mink 
| 2 untrue, yea the whole upon wiſe; 
Wmattec , for by this adminiſtring he ** ally 1 5 
dame an executor of bis own wrong ; co. — 
the denial of this executorſhip by * 1.7 
Nong or uſurpation ſhal be as penal to | 
lim as the denial of a rightful executors 
„ Tbe like Law where the executor wa 
es a releaſe made to himſelf , or a in. 
ment of the debt or other performance N 
Ache condition made by himſelf. Nay lr b 
land in this latter caſe the judgment Neat ad 


ye 


Kagainſt another, for his own debt, not 
being executor. And the reaſon why the co ib i. 
law makes theſe ſo penal to an executor . Ping 
5; decauſe his Plea is not only falſe, ais :tarons 
bye the ſalſhood thereof was wilfall e 55 
t muſt of neceſſity be known to bimſelf 27 theſe rexs. 
wbeſo, And laſtly, for chat all theſe % forts 
Pleas, if they had proved true, had beene 4 
perpetuall barrs, at leaſt againſt the de- 
ſendant : the firſt indeed had not beene a 
batte againſt another beipg in truth exe- 
tutor or adminiſtrator. But if the executce 
had pleaded 3 relcaſe made to his teſta- :: 38624, 
for findiog ſuch a one among his writings | 
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tiff as his deed; or if he plead me 
made by bis Teſtator. eaten of 


i hop — found againſt bim ſhall 


— — to faſten upon his „ c 
- ſoifh denied the Bond or Bil, - 
+ Upon the Suit is grounded, to be hes 
ſtators deed. For in all theſe caſes th 
truth being not knowae to him, he mi 
honeſtly and re iſonably conceive it ij 
a be us — did plead. ut what if | 
plead fully adminiſtred, and this be 


owne knowledge? ſhall not this falk 


25 ax — againſt him , which reſted in hi 
(aich the | 
F Plea expoſe his owne goods in defef 


of his Teftators to the ſatisfaction of 
this debt ? no, it ſhal no., for that though 
this were a falſe plea, and that within by 


own — yer was it not 4 per 
ie 


tual bar, for if it had been ſo found us 


ens pleaded, yet aſſets coming after i 


the hand of the Executor, the plaincifh 
ſhould then have relief and ſatisfactiq 
out of theſe ſince accrued aſſets. If a 
ask how aſſers may after come, I wil give 


Aim two or three inſtances. Eirft, ic 


be by recovery of debts before with 
gen, or of damages for goods taken anal 
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"ay Ex'neuror, 
voluntary payment of a debt not 

due, for that the time of payment 
Hot come. Secondly , if the Teſta- 
ving a Leaſe for twenty yeares,did 


e ſſce ſame to / for the whole 
Nee, if be fo long ſhould live, if. he 

Tie «live in time of the former verdict; 
WE now is desd, the terme continuing, 4 
| 8+ now Aſſets which before was not, "I 
SSI Witt it was bat a poſſibility of a terme. 4 

ther inſtances might be given, but theſe n Im 
bs fuffice. If the Executor pleaded 148. 14s. 

it the Teſtator ſtood bound in ſuch a — — 
bi te, or that there was ſuch a judgment judg. woe. 
E Fpainſt him of debt to the King beyond n fm » 
d ſatisfaction whereof the goods would no :vermene * 
« dot reach :-This is in effect a fully admi- n c. 
2b fred- though ſpecial , and not generab, vin. _- 
end the Law is alike (as take it) in all % üer 
i theſe caſes as to the not making of the 11 Has, © 
Tf Executors good; lyable. But in all theſe A un 
4 £aſes though the debt ſhal not be adjudg awarded for 
ed upon the Executors owne goods, yet —_— * 
Wy the damages ſhall, in default of the Exe» 
IF fators goods to fatisfie them. And in 
OF theſe caſes it is not material whether tha 
judgment paſſed upon trial or demurrer. 
| Nay if the defendant Executor plead no 
' 


plea j, but confeſſe the action generally, 
or 
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2 or be condemned by Non ſaw i»f 
* Ar ran, the judę — ou 
Aae cord the debt onely out of the Teſta 
me judge. goods, and the damages of the E 
ira tb £Ors goods in default of the Teftaron 6 
| when more what if the Executor defendant, con 
that he have aſſets to the value of p N 
dere more. Of the debt. not of the whole? th 
; — for fo much as is confeſſed the plant 
* may pray, and have judgement preſent 
without damages, and may maintain ff fn 
the reſidue of the debt that the defend 
alſo bath aſſets for the reſt, and ſo goe ie 
trial, as appears both by the Printed boa 
of entries, & another manuſcript which 
» have; But what if this trial paſſe againk de 
the ptantiffe? Shall he then have an aditþ cet 
|  onaljudgment for damages in reſpect of |aec 
the former? I think he ſhall ha ve coſts, [i 
which comonly run, with or in the name N 
of damages, but without a writ to enquire 
of damages, none being found by verdids, this 
© the Court doth nar uſually adjudge d g 
yet in the book of Entries I find I 
68. 8d. damages aſſeſſed by the Court upo⸗ bis 
a confeflio in a writ of R ationab. part. bo- It 
rum agaiaſt Exe. & this hath much aſſiai-· 
ty with the action of debt; Vea, in the ve. 
ry action of debt where the — mt 
miſcar - 
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” a» Ex 00. 10 . 
riage after their departure from "31 
e were fined . I finde* that the M. 8. M. & 
iffe renouncing the aſſeſſement of I I 
by them made, and praying the 329% m 
t to aſſeſſe the ſ ame, it was done ac- 
ingly: but this was a ſpecial cale. 
> Uhereas we before ſhew:d that anEx- 
or denying his Execucorſhip, ſhall if 
e found againſt him , pay the debt of 
one oods for his falſe plea ; 
8 is thereabout occurreth to be added, 
that that is only where the immedi- 
& executorſhip of the defendant is de- 
ded. For if B be made executor by A, & 


og makes Chis executor ; now if C 
f be 


» 


for the debt of A, as executor of B 
+ Iaecutor of A, and be denieth that B was 
fftecucor of A, which by conſequence is a 
;, {{enial of his being now executor of A, 
' tifthis fall out in trial a aga ainſt him, be 
not in his own goods ſtand liableto 
In debt; becauſe it is poſſible that he 
age not know to whom his teſtator | 
{ {WW executor. So if A made B. C. and D — a 
N executors, and E is ſued as executor of * * | 
D ibe ſurviving executor of A, if Edeny 
ar bis teſtator ſurvived B and C, by 
Janſequence whereof be denieth the 
aucb, viz. that the executorſhip of A is 
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1 charge his owne good 
be ignorant of this poi 
"a viz. Whether B, C, or D li 
joogeſt. And here he denied not his on 
immediate Executorſhip, but a medi 
or more remote Executorſhip; ar 
I rhink is the Law where C being 
as Executor of B, Executor of «7; 
pleads that 4 by a latter teſtament n 
toarſelfe Executor,which is found agai 
him, fo as here he fallly pleaded, u 
pretended himſelfe to be the it 
Executor of 4, and fo denied the 
diate Executorſhip, viz. of J, 10 A 
of him io B. Yet Quere of this, for \ 
ſhould not as well his falſe makiag hi 
ſelfe an Executor immediate to the i 
debted Teſtator charge his owne gc 
as well as his falſe denying of that 


cutorſhip ; ſince — pleas tend to i ; 


overthrow of the plantiffes action, 

each equally reſted in the defer 

knowledg 2 But this difference is 

chem apparent, ux. that the 

of Executorſhip, if true, is an uiter, 

hy Bar io the plantiffe, as ag 

ſo —— but the affirmiag ol 

mediate Executorſhip, where hen 


n ExychrOn 
r doch —_ 9 
„ bat direQs the plant fe to abet. 
ent or action, uit, againſt him as 
f _ Executor ro the indebted 
or 
We Where we have before touched upon 
coming of Aſſets futurely to Execu- 
rs, 1thinke it is not amiſſe to conſider 
4 12 the forme and frame uſual in pleas 
4 adminiſtred, which thus runne, 3 
r. - dic impetr. & plene admini- Lib.lrs3." 
vit omnia bona & catalla que fuerunt 
p<. F. temp. mort is ſuæ, & nibil hab. de 
I, Cc. que fuer. rok S. temp. mor- 
e ieg is denjalipon che eh | 
us tying his denyal upon the things 7H 4. 2 
which — The Taue the time or ha 
death; What if then the Executor good per, 
have at the time of this plea pleaded — 
s, which were not the Teſtators at bave e 
E but ſince accrued, as before 
ved, or perhaps a Leaſe for yeares 
i by the Teſtator upon condition to 
4 ell. if five hundred pounds not paid 
F occh a day, which hapning after the 
Teſtators death and default made, the 
ne_returneth , Or if the Executor 
ya Writ of error reverſe a judgement 
Nen againff his Teftaror for two er 


dred pounds, and ſo is reftored then 
to: May the plantiffe now reply pe 
rally that he hath Aſſets which were! 
Teftators at the time of his death? H. 
can the Jury ſo finde, when the truth 
not ſo? Surely this caſe is not comme 
nor can I ſhew à preſident of a ſpec 
plea therein. But in reaſon'me thinks 
ſhould be ſpecially and not generality 
%  _ pleaded and ſet forth in the replication 
Eb. Iz. And in caſe where one ſued as Eecutoſ 
Ke od denieth that he was ever Executor or a6 
*cſhewed miniftred as Executor; I find ſometime 
el 42 the replication general, that he did ad 
ys miniſter without ſhewing wherein o&_F 
. how; and ſometimes ſpecial , fhewu 
» what thing was adminiftred and wh 1 4 
Here note, that the Executor defendantF 
denying (as he muſt ) two things, 1 
I. That he never was Executor; 2. Tha 
he never adminiſtred as Executor, .t0e&nee 
plaintiff in his replication is tied to mai 
taine but the one of them as the trurh oe 
the caſe is; that is, if in truth the defer 
dant were made Executor, bur never di 
adminifter : now it muſt be replied that 
he was made Executor at ſuch a place 
without ſpeaking any thing of his a 
miniſtring. On the other ſide, if he 1 * 
BY 40. 


N 


ed adminiftration to him commit- 44 b 
d ſo adminiſtred by vertue thereof, A 
Ti 5 the verdict to paſſe for the de- 
pt, for this is no admiĩniſtring as ex- 
and upon a general denialthere- 
is may be given in evidence, as the "Wo 
Dyer reports ta have been reſol- zu 13 & 
A { Bur if the plaintiff do in his replica. : — 
1 4 maintaine both the points, ſhall this 
e bis plea double? Me thinkes it _— 
Ma, yet I find it ſo replied, and no ex- 113 tans 
on taken for the doubleneſſe. Tr. 17, Tr.. Wiz 
1 Kot. 28, 
'l & fole woman being executor, wakerh 
a of gift ofthe teſtators goods in 
| at continueth poſſeſſion of them, 
a marrierh IS, who alſo hath poſleſſi- 
Nor rhe goods, and in an aRion of debe 
2 N creditor fully adminiftred is pleaded: 
| 3 evidence the verdict ſhal paſſe 
| plaintiff; for this alienation bes 
1 1 udulent was void as to all credi- 
and ſo as to the plaintiff the goods 
mined the teſtators, and ſo aſſets in 
defendants hands, as was held in the 
$ Bench, If - adminiſtred bee 
pleaded 


* har, 


WP 


x part, but ne for all, aq 
4 it is found, Aal noe jadgment 
ven far — — rt 
. ther wich a further award, ba when 
beof ſnall come to the executors hand, 
—= plaintifle ſhal then have further j 
A or ment for the reſt, ſo as that 2 
Ny — doch him no prejudice, but makes him 
A — 8 ſtate (the charges of trial exe 
- whe Jas if he had confeſſed himſelſ to hy 
part. And I think the plaintiffe upont 
confeſſion of part, may pray the I 
judgment, without maintaining that 
defendant hath ſufficient for the reſt; h 
if that be not true, why ſhould he be 
5 tothe charge of a trial by Jury? ye 
Wo Sir Edw. Cooke at the Bar, Tr. 36 C 
4 1 fol.134. ſaid. that where fully adminiſtred is 
F ded, the plaintiffe is not tied to m 
F- the contrary, but may preſently pr 
and have judgment to recover it 
aſſets ſhall futurely come to the « 
dants hands, which was denied by fe 
but truely me thinks the Law ſhould! 
28 he ſaid, as wel as in the former e | 
where for the part which the defend: 
bad not aſſets to pay, it ſo was dane 
verdi ct ſo finding. But there. as be 
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ely ; fo us after when aſſers'cothe to 
defendants hends, the plaintiffe muſt 
Fa Sci. fac. agaio the defendant, to 
cauſe not hee ſhould not have 
ion, but why be ſhould not have 
nt, as Itakitʒ yea, where it is found 
the defendant, chat be bach fully ad- 
red, yet was ir held by all the Joſti- 
3 H. 6. 23,24. and by Priſor 34 H. 
that when aſſets after come to his 
ds, che plaintiffe ſhall have a Sire 
to have ſatisfaRion out of them: 
here Markbam, Telverton, and Fore 
"Mex were of contrary opinion, and ſo 
che whole Court, 4 Hen. 6. fo. 4. And it 
Inds with great reaſon that whereupon IY 
& fully ſound againſt the plain- pen, 
8 judgment is given Quod nihil capiat cal ns. tos 7 
eve, there he cannot have any writ judgment 5 
ente the judgment for bim, but is Cal be 
to a new action of debr; yet hett it 151. b. 
und that the defendant bath aſſets for 
the debt, but not ſufficient for the 
i; rhere it is very congruous that 
Wanciff have preſently judgment for 1 
& aſter when more comet then by 80 5. B. 4 i * 
fac. ageinft the defendant, obtame . 
g 1 2 jud g- 
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| the plaintiff againſt the defeodant;y 
ples, that he had na goods, was f 
ſo found by the Jury. And this diffe 
y was ſtrongly avowed- by Serjeant 
is > ham, Mich.33,34 Elix, and after 
. ved by Fenner 7. 26 Elix. none 
nr © tradicting it; yet & book was cited; 
a the plaintiffe recovering ſo much a 
found in the executors hands, ſhould 
amerced for the reſidue, which P 


Chief Juſtice denied to be law. 
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CHAP. XVI. 


where judgment ſhall be againſt the eus 
tors own goods, though no plea of th 
fendant nor vaſtation do ſo occaſiom ad 
of the ſeverall manners of judg 
Feveral caſes. N 
Ow by waſting, called by us, 
monly, a Devaſtavit, an ext 
may draw downe the execution upol 
owne goods, hath formerly been 
led and diſcourſed of, as alſo what 


. ; — 
action ſhall lay the whole debt or 
recovered upon the executors own 
. And this we ſhal find in ſome few 
t. Where an ex: cutor is ſued. for 
behind after his teſtators death, upon 
ple for years, made to the teſtator, and 
im leſt to his executor. Here it ſhall 
adjudged and levied upon his owne 
for that ſo much of the profits as 
tent amounted co ſhall be accounted - 
is one goods, and not his teſtators, 
fore is he to be ſued as well in the 
Met as in the Detinet, where ia other 
s he is not, but in the Det inet onely, 
ſued as executor. So if any chingde. 
d to, or detaind by his teſtator come 
is hands and he ſtill detains. che ſame 
er the demand, and be.chereapan ſued 
go action of detinue for this ia his 
act: Nor in this caſe need he to bee 
| as executor, for he ſhal not anſwer 
ages for his teſtarors detaining. So 
e aſſume to pay of his teſtators, ha- 
bg aſſecs, and be ſued upon this 9 5 
hich debt is to berecovered i 
1 3 ges, 


ed in the Ezecutorſhip | 
his — aſſets; for if either he had 
been Execuror, or if he had not 
at the time of the ptomiſe, it ddl 


1 Nude paihum & would not have he 


* bim, nor given good cauſe of fe 
further, in the caſe of aſſumpt 
teſtator, and ſuit apainſt che exec 
thereupon, we find the Judgment in 
"i Plawadens Commentary given again 


executor generally, as if he had not 
Db lore, an ezecutor, not fixing it upon the 
been, fatots goods; yet there the very den 
= ſelfe is included in the damages. 
contrarily was it after in the ſeventh ol 
of rhe late King, vid. Judgment git 
that us well the damages as yo | 
ſhould be levied of the teſtators x 
fo much in value of them were in the ¶ 
fenanits hands; and if nor, then the 
only of the goods of the executok, A 
this ſurely is the righter and : 
way , for there is n reaſon het 
pron iſe more then @pon a bond, the 
caſt the whole debt upon the di 
and ſtate of the executor. But perbays 


n Wie 
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Arer was piven upon u verdict, Ns 
s being the iffue , and there the 
Fallefſed damages in certaine, vid 

ounds with the coſts. So us here 
Sadpment was compleat and full vie. 
over the faid ſum; but in the other 
be judgment was had upon a demur- 
o as the damages not heing knowne, 
was generally that the plaintiffe 
recover bis dammapes againſt 
t defendant. Sed quia neſcitur que 
Wc Cc. becaufe it appeareth not to 
Court what the damages were, there- 
er writ was awarded to enquire of da- 
apes upon the return whereof executed 
judgment was fully and compleatly to 
gen of a ſumme in certaine , which 
vnd jadęment it appears not by the 
oe = what matmer it was entred, und 
tefore might perhaps be then 4 
e with 1 that the fav firſt * 
ment before damages enquirel of, ie 
a plenary and full judgment, but 2 
ward of judgment, hath been divers in , 


24 


s reſolved, and that therefore auß 

ect and inſufficiency in the declaration 

ay bee ſhewed time enough after te 
e before the ſecond judgment. To, I 


fy 
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1 rr the firſt | 
| on to the ground: So if tl 
| fandant die;otherwiſe of death after 
judgment. But this notwithſtanding, 
howſoever it there were done upon t 
ſecond judgment, me thinks it were rij 
ter and ficter , that the firſt judgr 
ſhould expreſſe that the damages ſhoiſ 
be had and levied out of the reſtart} 
oods, for whom and in whoſe og ol 
— is ſued. : 
2Þ Anotber caſethere is wherein the judg 
. for ren meat muſt be, as it ſeemes, againſt tbe exp 
Ace cutors Gwne goods, viz, in an action | 
| 2 for a breach of covenant ſina 
0 an the teſtators death; for ſq was it bel(} 
un both by all the judges of Common bien 
| owns except the Lord Dier,and by the prothgs — 
7 Tt dur“ notaries in the late Queens time, 


me caſe was of an houſe upon the yrs | 
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gligently burned in the eXecutors tim 
— ich damages only were to ders 
covered. And ſometimes where the * 
cutor himſelf is ſo to bear the eg 
Ad. find the Judgment entred, that — 
2 IP recovered ſhall be levied of the lands and 
goods of the Executor. 
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-CHAP. XVII. 


. Of women couert E xecntore, 


ilere being two kind of perſons who ' 
have ſome diſability upon them, viz. 
coverts , or married wo 
Ainfants; touching whom we find in 
y places queſtion and diſceptation j 
xr bookes : ; we will conſider of them hy 
mſelves,or apart from others, yet not 
ning them together neither, bur each, 
umlelf ſeparately, | —. 5 
Firſi . efore of Feme cover 
Fung, wh whom we will conſider - 
t 
Firſt, * they may make W 
d Executors , with or br ol 1 
ds aſſenc, and how, whereof, and ia 


59 
Us . 


_$econly, whetber they may be 
utors without their Rabea - 
, or how their Husbands may bin- 
it. 

Thirdly, what acts in execution of 

er they may do without their 
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*. huſbands, or their husband: 
t. | A woman married, or feme covert, 
know is Sab poreftate w3r5, cmi in vita 
tradicere non poteſt, as ſaith the writ 
ven by the Law to the wife for recovey 


being aliened by him. Therefore it 
that Judges, wien a woman is to 


mine her apart from her husband, 


band-1t is thereſote hard for her ro ba 
freedome of will, and confequently free 
er. dom to make a will. Beſides, all her mov 
s. ables or goods perſonal, which ſhe bal 
wly good, at che time of her marriage , otherwik 
2 than as executrix or adminiſtrattix, art 
the Law totally deveſted out of her 


d ſecled in the husband as fally, if 
fa#o upon the very marriage, as any & 


© - fitfoh, no more then of other her hu 
bands goods. But it cafe ſhe doe by Will 
bequeath chem, alcboogh the Will and 
k be void, yet if the husband, as the 
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of her Land after her husbands deaf 
_ knowledge a fine of any Land, do e 4 . 


thow whether ſhe be willing, or com 
to doe it by the tompalſioũ of her bu 


ther that were his own before: O 
theſe therefore ſhe can make nd diſpo - 
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i 24. caſe was in the time of Edvard the ſe 
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aſenting Crt legaree take — 1 
errtie of ſuch will and gift; this a - 
eth to a new gift. by the busband. * 

Ex woman have a Leaſe, an eſtate by 

ent, a wardſhip, the next avoidance- 

0 r 

þ F not deveſted out of her into ber bus 

gry od but in caſe ſhe over- 


bim, they continue to her 38 — 


alienation or alteration 
e by the husband, who had — 
ales of them by pift in his lifetime, 
though not by his will; yet ſuch a w 9.’ 
man in her husbands life-time could not, 
et theſe rbings , without her hays 
3 make an Executor or Will, 
dying before him, they would. 
| . operation of Law, accrue to him we 
here then obſerve a caſe; thongh * © 
| 1 yet ſull of miſchiefe when of 
| happens : Suppoſe thats woman in · 
dedted a thouſand pounds, and having 
Leaſes and moveable goods to the value; © 
of three thouſand or foure thouſand © 
pounds, marrieth with IS. and than 
Neth beſore the debt be recovered a. 
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| with all chis value: 
| ba wife — in Law lyable to 
dne penny of her debts, becauſe he 
ber neither her Executor nor adminiftrar 
E What the Chancery could doe, orrathiy 
what the Lord Chancellor or Lord Kee ; 
er would doe in this caſe, -I will not ta 
upon me to ſay or determine. Anotha 
ſort or kinde of goods, or rather inte * 
| a oma may have, v;z debts or th : 
bf. ig action, which as the former are nag! 

32 deveſted ant of ber by marriage into h. +hr 

a huband, nor yet can ſhe chereof mad 
anExecutor without her husbands iſſent, 
although they be one degree farther from) 

. "the husband, then the ſaid chatrels real 
for that though the husband doe overlive 
thbe wife, de ſhill not be intitled to 

7 them as to the former: But if his wise 

make him Executor, as ſh; may, or if 
r aſter ber death be cake adminiſtration of 
| 2 o her goods, then as be is thereby intitled 

95 to them, 10 is he liable alſo to pay het 

debts out of the fame, when he ſhall 

| & have received them. 
„ -Laftly, Due, that a woman covert 
i exccutrix to ſome other perſon, and in 
chat right hach good moveable ; theſe 
| are 
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— ethers zecauſeſhe 
* en heron, 7 
25 u repreſenting t on of ano- 
But whether then may ſhe with-' 
& her husbands licence or aſſent.inre- /- 
112 ——— an Executor, and-for += 
(| mation of this Executorſhip,make A 
* Executors , and conſequently a Will or 
Lf got > Hereabout hath been much di- 
: que of opinion : Some bookes ge- 
a 
4 
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y ſpeake that the wife may make 
Executor, but ſpeake nothing of the 
— aſſent ; whether neceſſary or 
noe. Elſe-where we finde it mentioned, „ne 
that if che husband after the wives deatn 
countermand ( ſome books folſe printed A 
fay command) the proving of his wives 
will. then it loſeth all force, or becometh 1 
void and of no value: but in this caſe nas . 
# no mention in what ſtate this wife © 
ſtood, viz whether ſhe were Executor o 
not, no not ſo much as whether ſhe had 
any thing in action, or chattel real or 
not, ſo as nothing in particularity can be 
grounded upon that caſe. But there are Vi 
expreſs opinions that the husbands aſſent 
s abſolutely neceſſary even in this caſe, 
ſo as without it the wives making an Ex- 
ecutor ſhall be meerely void, and conſe- 
quently, 
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fixt his time - Yet ng of 
* | was the opinion of Fizenx c 

7.24.b, in the time of King Hey _ 
8 hem that where t g wife s an k ZXECU 
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alſo make a Will and an Exet 
CY conſent or aſſent of bet | 
: to this opinion doth M 
Fm ter Perkins, after conlideration of the | 
books on both ſides, incline. Bur ſod | 
1 wil ſay, chat frace all this, in che law 
Hi. Queenes time this hath been contrary | 
** refolved, vis. inthe caſe between 4. 
e plaintiffe, and Vaderbil an 
Apteby defendants, in the end of which 
Cafe, it is in expteſſe termes ſaid to have 
been then refolved, that a Feme Co- 
vert or married woman, could not make 
an Executor without che confent of her 
husband. To this I anſwer, that this 
-.. Cafe is to be conftrued with relation 
„A matoriem ſuljectam, viz. to the 
matter, and point in queſtion, and un- 
der conſideration; which was that ſtate 
of a woman whereofwe have before ſpo- 
ken, vix. one having things in action 
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debts 
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mail 
1 2 ran 
woman before marriage. As | 
point of a woman Executor to an 
xr pecſoo, it was never in that Caſe 
ler difceptation , no nor once menti- 
din che · debate or arguments there» 
pon... Now conſidering the very form, 
14 phraſe of judgments at the common 
| Jaw, which are = viz. Idee c 
5 Wan a pe (wriam, &c. — 
1 eff, that is, it is conſidered by 
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Court, not in expreſſe termes, that 
judged : This I ſay well obſerved 
to me it ſeemes very remarkable) 
ns ta know, that no more is adjudg- 
then isconſidered of, the judgemene 
contained , and claſped up in the 
word Confidtratum eſt. Wherefore ſince 
nose Caſe, the point of a woman 
coverts ability in Caſe where ſhe is an 
Executor , to make a Will and Execu-» 
tar, hath noc been conſidered of, (the 
yes, tongues, nor thoughts of the Judg- 
being nor once ſer upon it;) It can- 
got be; that that point is there reſolved 2 
„ adjndged. Befides, even in a ſen. 
words expreſſing, as to me it ſeemes, tie 
. of that reſolution, it appeares > 
not 
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og” 73 1 1 25 E 1 5 
= _ tendrocthis Caſe, of a woman coy 
©." Emecutor : for it is added (as ther 
n of the judgement in my conceivin 
that the adminiſtration. of the wy 
| — doth of right belong to the h 
and, which amounts to this in my 
derſtanding, viz. that where the wi 
making of a Will, and conſequently 
an Executor, may be prejudicial to he 
husband, and prevent him of ſome beng 
fit or advantage, or tend to his loſle 
and diſadvantage, there it ſhall not 
available or effeqtual without his aſſer 
and therefore not in the Cafe of he 
who having debts or duties to her due 
would by making anothet to be her Ez 
ecutor, exclude or preclude her husbang 
from that benefit, which to him ſhot 
perraine as adminiftrator of her goods 
Now as for the goods, debts or credit! 
her as Executor to ſome other pert 
ning,no benefit could redound to the has 
band by having ſuch adminiſtration 
his wives goods, for thoſe ſhould goꝶ 
and be to the next of kinne of the wi 
Teſtator. taking adminiſtration De 
#01 adminiſtratis of him, if ſne have anne 
Execu- 


; and the ef e ber m rs — 

as touching og there, brings 
IX My ber husband, ano. 

af reaſon of Ognel Cale, Since 

is ſo, and fince he Law favour- 
ills, and it was by implication part 
Eu who made her Executor, that 

puld have power to continue 
worſhip by making another to ſuc- 
herein after her deceaſe, for perfor- 
of his will; wh ſhould Law 
to the Husbaud who can 2 
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lice thereby, power to give i 
xx thereunto? for Fruftr eſt iuu- 
bent, even res ſon it ſelf frames 
awards againkt him in this Cale,z 
a7 pals or rather, a Nen impedir, 


ie it ſeemes. Wherefore to con: 
take it that the opinion of Finenx 
qd Law in that point of a femme co: 
f * ator , though not in the other 
wt e ſhe only ath dets, or things 
Von to her ſetf due ; for therein the 
ſolution in Og»el Cale, grounded 
= me ſatisfaGionto 
Fia who e 8 e 


dief 1 Poſito then, that the 
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our Rer fidsbands aſſent, 
&titor, and diech; what ſhall we] 
fay F Oat we My, that bs touch 


rome ot things in ac 
er as Executrix of / D pertaining, 
in ſtands good, arrd Z. N as her e 
may prove it contrary ro her hy ! 
will ; and chat as to the credits ti 
ſelfe ia her owne right percaining, 1 
Will is void , and thereof her bus 
mky take adrhitifftririon ? Shal ſhel 
teſtate and inteſtate; with 1 
and without a will? ſhall he have 
an Executor and àadmiiiſſtrator ? hy 
to feveral purpoſes, às wel av" tithe 
eKecaror is made onefy for one parti 
lar ching or ont plate , the reſtacot tai 
elſewhere die inteſtate: Add ſo wii 
rhe txecatorſhip js Livided , vs beſhh 
ſhaved , and one to twhom part b thi 
mitted will prove the will, bat che ga 
to u other patt of che execatofl 
cottithicred, wil not takt it upon bim 
muſt needs be a dying for part rel 


7 


And for part mreftate. 11 
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A forthe tet pont, viz.” Wit 


women covetts Beihg macterxecutht 
1% hüving cht office. of '(tecutortilily 
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or not; for W Te 75 

of King Hoy the Sit 

aw ſpiritual : and ind W Chr 

ua! nd Uilereice is weene 

| Ae ! Sh Utta für fot 
nd“ There a wife facth , 

fi Agent nher der vusbund; 


BY, forts 1 — 


Ache 
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cer my be a mutter both vf mich 
uz trouble 


though his wife would re 
age —a-euY and faſten it upon 
The teſtator therefore being dead, & 
or common bruit ing it to th 
dinary that the wife of I is made en 
trix; if ſhe come not in gratis ot vo 
tarily to prove the Wil, Preceſo ot 
tation is to be ſent out of the ſpirig 
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her ſelfe ready to tale the E 
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unto, praying that — not 
| the execution of the Wil to ber com- 
what wil then be done d This I 
ains to another learniug. and 
of our poſſeſfion i but foraſ- 
us I find chat in the Courts ſpiritu- 
— ſtands in the ſame plight & ſtate 
2 ſole , the bu not inter- 
i withal inthe affairs ofthe wiſe ; 
ore do I conceive that in that Court 
busbands refuſal wil not be of force 
inder the committinꝑ of the executor- 
to the wife not refuſing, at leaſt if 
re come not & prohibition to ſtay the 
cual Courts ſuch proceeding : but 
ther a prohibition be in ſuch a caſe 
— — 2 as I find no reſolunk 
in my boobs, ſo wil I not take upon . 
to reſolve. This ſtands cleere in te 
vof the Law of fg. that the wiſe is 33 H U 31 
x the busbands power, and . AE L 


lict him in — and doing 
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id:nay ſhe cannot take lands nor goods , Ut ; 


pift or conveyance , without ber h- * 
aſſent, as the law hath been. and for r: 


Abt I know, is taken. But if once the by 
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der haebandimindand Su 

5 it wilt land firme; and cho h 

wife beingatter ſued — 
Was gewerzenteutrin: and I Gn. 
ther thei wine 4dmnfiriog without/] 
husband priviry and een, ak 
the Wilk be not proved. do net 

her husband as well as het ſelfe, ſromſ 
ing aſter in any ſuit againſt them, 
ſhee neither was Exccutor , nor did 
adminiſter as Executor. Yet perhag 
adminifiration by the wife againſt bl 
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Toy is husbands cminde, wil (as agrimſt bim) be 


oe. 4 void aft; etfe cannot I fee how þ 

. opinion before cited, vizy that — 

a - 7» ſhall not be an exccatos;- without 
4 of againſd her busbands mind, can he 

8 bas On cheorher fide.ifthebwband of 2. we: 
A - - man, named exccucor;, would have 

wiſsev'tabe upoy herahvexccution © 

' - Wil arid to provetheiſame , but hem! 

no lſent-thorenntg { wiſhing perhaps 

T* that gain and benefieratber to ſome 

dend her kinred by a way of adminiſirath 

12 thew to het oπn husband by her e 

{a ebe tor ſtnip a ſometimes wives accord: M 

8 * 27: - an their husbands ) in this 
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art ſpiritual wil at 
upon the wife 
"Bi 9 —— busband, 
fil be not proved, doth . as 
wiveFright, but againſt ber made 
II ſhal ſhe be oow hereby bound & 
ged. ſo as after ſhe cannot decline 
| che executorſhip ; and ſurely 1 
chat during ber husbands life ſhee 
concluded at the common law, for 
there ſhe ſhal not be, nor can he ſue d 
as t xecutor, and then being ſued 
þ him ſhee moft joyne in plea with 
.viz.. that ſhe neither was executor, 
{miniſtred as executor , aod then 
t of her husbands given in evidence 
I rake it, cauſe that the verdzet he 
2 againſt ber: not ſo after her ha 
death: then ſhee may refuſe 35 the bo” 
Dyer ſaith, and citetb, as reſolved. , gun >. 
things I thought good to offer to 166 b. W. 
fideration, and ſo leave them withoꝝt = "0 
lution. Difference perhaps may he, nou * 
es woman ſo wade execytor taketh 
hand after the teftators death, be- 
either proving or refuſing to prove 
Wil, and where ſhe is made executer 
Ig the coverture, as there in caſe of a 
cent of her land to the heir of a diſſea- 
; | uz ſor ; 


n, ſne i 0 tf 


3 2 — or determination, 


the matter deliver it into t 
: not ſo where it firſt Finde JH 
th upon her in the ſtate of ce 
if the husband were indebred to ie 
ſtator, this making of the wife executor 
as 1 take it a releaſe in law, as wel a as fi 
were the debtor; bur if after the reftart 
death ſhe do marry ſuch a debtor, ir br 
Jevaſtation, © Uh 
"I The third Point. ' 
Toxching the adminiftration or execntiond 
" the Office of an execator by a Femme 
vert and her hasband. 
k E wil now come to admit the 
ecution of the wil aſſumed 
concutrent conſent of husband and ﬀ, 
and the wil proved with both their ing | 
in the wives name;and examine what at 
the wife of her ſelfe-i is able to do, 'and 
what her husband without her. * 
It hath been conceived by many of oli, 
Ee by ſome of late, that ifa Femme cove 
or married woman executrix releaſe 1 
debt of her teſtator, or give away the 
goods which ſhe hath 9s executor, or de. 
liver a legacy run was firm and 
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desde e, 
wif or uh pak — / 
he adminiſtration or execution of 2 
will is committed to the wife onely, 2: 
ome have gone ſo far as to ſay that bach _ 
y fue or be ſued without her hu. 
(inthe Courts of Common Law, 5 
an) for in the ſpiritual Court it is true, 
husbandl is not joined with the wife in « 
N but the law is doubtleſs in all thoſe * 
ts contrary,as not only ſome 
bo was of old, viz. in the time of H. y. 
e alſo bath been in the late Qu. time 
ſolved: for otherwife,if the wives gift or 
leaſe ſhoald ſtand good, her act wight 
teedingly endamage her husband, and 
ke his ods liable to the creditors, the 
tors ſtate being waſted by the giftz or 44 
aſes of his wife, Wherfore it was held - 
e ſaid late caſe, that unleſſe due pays 
were made to ſuch women covert 
tecutors, their releaſes or acquittances | 
x void, and ſo alſo their gifts and grant: 
nit was then held that the hueband of , "> 
wife executrix , may give goods ; 
ke releaſes oſdebts at heres * H. 6 
abcleſs by marri neither are te 
ds (chouph == which the wiſe 
h th as executor, deveſted out _ 
| a 
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deo the hasbend, if no e re 
© the property, but ſhall go bo har 
* ecttor or to the next of kiane, bei 
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- miniſtrator of her teſtator, if hel 
>, no-Execytor; and ſo was it held ingh 
diet yeare of /Queene My; 
\. though for wy aps goods oy 
wife had ia owne right heft 
merriying, the hysband alone with 
naming the wiſe may maintaine an as 
on of treſpaſſe; yet touching ſuch gods 
as the wife hath as Execute, the ation 
moſt be brouglu iu the names of the hu 
band and wife, to the end that the dr th 
mages thereby ; recqvered may accrue th 
þ., to her as Execytor in lieu of the goods, fhibs 
71 "EL in So alſo muſt the:replevin for ehaſe goods 
de de in both their names. But although 
7 the husband be abw named wich. the! 
2 wide, yet principally is it the ſuit of che wi 
te Ex- wiſe, and therefore in ſuch actions ar is 
* ebe by busband and wife, (he being Ex. 
r ecutor, if it come to tryal by Jury, 4 
Tai}. husband being an alia b. yet ſhall he 
. have trial per wedietarern lingua ot ality 
— „ by halſe aliens, asio + 
ore caſes, — an alien is party 9A 4 
vite, 
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r basbands command and ſubiecii — . \ 
i ic holds not her difpoſition C land no ro-bi 
him by will free, nor therteſose of 


, and how ſhall this them be co cei- 2 


to be but a partial ſale 3 vet wende ub 
? et injaria, and he thar will. ↄnt ſuch yaſ: * 


into the bands of a women under 5. com 
rture , doth in a mannes ſuhject it wes 15-2 


antarily to the husband will. Aud Nan 
hath been heid by ſome, hat enen be good = 
infants or ferne covert conveyance © 
ſoch caſe. of neceſſuy ſhould, tand - i 


and unavoidable, betauſe of the cos 
on expreſſo or implied, that the Eỹe 
ald be void, if no ſuck canmeyance 
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Ing made Eu. 


Eing now to conſider of diſabili 
—5 bo; for want-of-yeares in 
makinp or being Executom 
Eet us fir take view of the ſeveral ay 
olf men and women to ſeveral purpol 
> Me the lawe — 
Aud firſt , touching a we 
2 in Henry the fixeh his ti 
and other bookes a 
ſhodeid'fix ſeveral ages, teſ fected in 
 bytbelwasfirf, 22 ſeven 
2% . "for her ſather to have pid of his tenann 
? * | Y t murry her. Next nine yeares to de 
8 IF ferve dower, that is, that in caſe ſhe ij 
of thar' age at the time of her hust ö 
. deich, ſhe ſhall be 2—— but * 
d en es er thoſe 
Lon ee Pal — 


years may conceive a child, 

nerd chem. Bur of ſomewhat 
Cdifferent opinion was, as it ſeems, the Pat» 
nr c. iament in — Q. time,when it vn 

| made - felony to have unlawful, carnas 
knowledg of any woman child under the 


age of Yee, it. being then congy Fe 
vel} 
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of — years is a woman time <1 
de in wardſhip or not, ſo as if the b 1 

thing above thoſe years, —— 8 
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. * Ir more Agent fourree 
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ye other point; tonching which 

& of — yeares is | 
nal, w tobclang en deire of Lands 

by Soesge; for tn cafe ſuch heire be 

that age, de is to be in ward'es 

next kin; but if de de of that age, de 

do de in ward ut alt ; for that the 

| judgeth dim to be of diſcretionar 

ſe'yenres, and thetefore a Guardian 

ddcape deing in eMeR bat a Bayſifſe 

cnt he Math no need of ſuch 

V ocder chen farh us ban ſelfe ſhall 


Laas ape he ide roaring makes © f. 


rial, in ffftren 'yearesy for every 
ref u — or one having Free- 

ders id Sdeage, or by Knights Ser- 
, When un So esmeth to chat 
? Kt. "Hfteen yeares | 4s to have of 
kh '#9d for the waking of hits "a 
liphe, towers which every one hokd- 
1 u Whole Kniphts Fee is to pay 
1 y image and Id ratably for more, 

; Andie Ne 5. dan. | 

werity pond Land in ge is to 
tc tice ſam, and ſo ratably {.. nor 
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. bonds, 
alchough 
4 = 
ripe till one- a „ 
-The laſt | age of males reſpeed m4 
, Ling is ſeventy, yeares, at which ti 


of cHeriffs are to forbeare to impanel 5 | 


ao en- 
from in Ivties. and in caſe they doe not, f 
old man may have a writ to the Sherills 
i grounded upon the ſtatute for tu 
- -poſe,made in the time of K. Ed. 1, 
7 4 5 . | mangiog, ſuch. $beriffe to forbexr By 
N „ ;mpanelling. of him; and he may bay 
be. 165 "ation to recover damages upon th 
* Katute': This i 4 N by moſt a erb 
Doxage, a word, perhaps, ancien 
Aen in a good and favourable, le 
— starzs, viz. a gift, privile 
exemption: allowed to age io favo 05 
therrof, and as 2 benefit. Haying thus i 
Way of ingredient or introduction leg 
Mew of theſe. * ages, let un. . 
Nee wherein and how age is mater G 
* them who are to make N 
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moms eu is equ red 1 
- Mafter rar og ith „ that, got 
Ire years old may make a wi one may. 
1 executors; and his bi et 
ecauſe the executors being it - ſpecialty ſpecially 
bor the Ocdinary, it cann bref 
but that the goods ſhall 2 
i ed for the N. his ſoul: ye doings "3 
bes as if he only made an executor by 
il, but did not bequeath any thing, 
| eft all to the executors conſcience 
diſcretion, which is not uſual, though 
le, as before I have ſhewed , or 
leaſt. But admit it were ſo; and 
queſt at all contained in the wil 
ace at that age an infant hath no diſ- 
lon to elect a fit perſon to diftribute 
dods, money, and other things; no 
to make continuation of an execu- 
ip to another, to whom perhaps the 
t was executor; I cannot ſee that bis 
ſhould be of any force: but if he be 
age of 14 years, being the age of 
etion in the judgment of law, then T 
d hold him able to make a will, al- 
agh yet he be an infant til twen as 
s, and can make no gift of land no 
ds which ſhall be of force. And Ja. : 
ox chief Juſt.to other purpoſe _ 9H. TY 3 
: 1 2 * 
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i tion be | er | an In 7 
er yeares, and one con — 
of diſcretion. So alſo as before 
x 1, is it in the caſe of felony. -1 
th oy alſo ſounds that which 
in Henry the fourth bis time, 
tctzhat an infant of 18 years old may 
+d&ffeifor; as implying that his 
: may be ſo tender that as Candiſt ſait 
Ed 34 99 INfant in Edward the third his 
© he is not to be intended able to kn 
5M diſcernebetween good and evil: me 
. therefore he ſhould be at the leaſt of 
| speofdiſcretion;,viz.14 years, who fl 
bee able to make a Will, and conſequed 
ly an Executor. And the cuſtome for 
fla of fifteen years old to beque 
17 hath, as to me it ſeems, 
= this opinion, though there the Ca 
ne; Was of land ina Borough deviſable 
% cuſtome: and chat way reflects 
Per H.6.f40 Caſe in the time of King Henry the 
4. ghere it was ſaid, that an infant un 
fjliſteen years of ape ſhould not w. gel 
= law, vi. take an oath to acquit mim 
. of a debt ,or excuſe his defaulc in an at 
"xg on real. And further reaſon of this e 
on will ariſe out of the conſideration 
an infant made an executor. 1 
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bim ſo is not void, — 
ion of the Wil, which is the per- 
yance. of the office of Executor ſhall 


be committed to him till he come to 
age of ſeventeene yeers, by the law 
Mall, and till then (ſor that he is 


le to do the part of an executor, ) 


iniftration is to bee committed to 


— yet if it be a woman infant 


is = made Executrix, in caſe ſhe be co. 11 
| ro a man of ſeventeen yeers od 


now is it as if ſhe were of that 


EOS her henbant Ghalthorn the ens: 


m ofthe Will, and if adminiftration 


| before committed during the mino- 7 
ofthe woman, it ſhall now ceaſe, as M. 4 & 4 + 
id in Princes Caſe. Yet I doe a little "3 
vail at theſe opinions, - conſidering 
theſe things are managed i in the Spi- 


Court, and by that law; and 
medics not with the husband, in 


| . now by that Law, and 


r Common Law, comes in this li- 
ſeventeene years. And I have 


it otherwiſe reported in and touch- 


te laft point. 


Further touching Infants executors 11 
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n s 7 
17 and under the age of ſeventeene yet 
paimene this is to be noted, vi. that ſuch aj 
de is not able as an executor to aſſeng 
eutor, à legacie, ſo as it may by vertue th 
int. ſettle in the legatee. Alſo if adminiſſ 
cor, M. tion be during ſuch minority commitly 
Sr g. with ſpecial words of reſtraint or li 
Sep. 67. Co. tation, viz. that it is done to the ule 
ens. profit of the inſant executor, then noi 
4 of leaſe or goods, or aſſent to legacieh 
FS lb... ſuch adminiſtrator, will bind or pr J 
* dice the infant executor; but o e 
2 perhaps, if the adminiſtration during i 
minority be committed generally: 
the teſtator himſelfe, making an-inls 
Executor, doth alſo appoint anoth 
be his executor during his nonage, 
preſſing it ro be only for the benefit 
dehoof of the infant executor, I« 
whether this temporary executor 
any whit reſtrained from what pertal 
to the power of an abſolute executdr; 
there may be perhaps difference beta 
him to whom the owner of the go 
commits the government of them, tho 
but for a time, and in ſpecial manner;W 
an adminiſtrator ſo ſpecially” made 
the Ordinary, another being pre 
by the will of the owner or teftatol! 
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% Exycuron © 
tt he adciniſtearion e Tye 
gall defect ir ſound. But now let 
f fle over this age of ſeyenteene, 
ronſider of the infant betweene chat 
dof his being admitted to take upon 
i the executorſhip, and his accompliſh- 
t of his full age of one and twenty. 
then, ſuppoſe that he doth releaſe a 
due to his teſtator whether ſha] this 
to bind him, and to diſcharge the 
tor as wel as if the executor had been 
full age, he now having proved the 
U, and being by the Law Spirituall 
oved an able executor > And this | 
nt coming in queſtion in Rſſe//; Cale, H. 26 Blix 
the late Queens time, conſideration 
ts had both of divers good reaſons ſor 
nabling of this releaſe, as that an execu- 
repreſents the perſon of his teſtator, 
Lin his right and power, doth theſe 
„and not in his owne ,. and there- 
© bis infancy, which is 2 Rate or con- 
ion of his own natural perſon, ſhall no 
diſable him, than it doth the King, 
Major, or other Head of a Corporati- 
Alſo divers books were found to run 1 
way, as wel in the caſe of au infant, 12 15 hh 
of a Femme Covert. But upon great Ty 
liberation | in the Kings Bench, and | 
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upon ecbnference bad with-the Loca 
teſolved and adjudged that the reiß 

of an infant Executor without payml 
of the debt and duty would not bind 
bar him: 1.For that if it ſhould, it we 
bee a waſting or devaſting of the gools 
of his teſtator, and ſo would charge N 
owne goods. 2, It would be a wronfi 
which an infant could not do by his'rs 
leaſe. 3. Tt was no purſuit nor pet 
formance of the office or duty of ane 
ecutor, but the contary. And upon thi 
judgment, a writ of error was brought 
the Exchequer Chamber, where it was 
greed by all, that the releaſe was note 
fectual nor binding, ſo as this point now 
had the reſolution of all the Judges if 
England, But it was agreed, that if pa 
ment or ſatisfaction had been made, th 
the infant executor might have made 
good acquittanc e and diſcharge, and i 
deed payment it ſelf if proved, bring 
diſcharge enough, except in the caſe of 
fingle Bill; Note that the principal cup 
adjudged was not a releaſe of any debt u 
_ by ſpecialty, but of treſpaſſe in cou 
verſion of goods found or taken int 
teſtators life time. But Poſito, a u 

in 
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Jac. aſſented to a legac Ys 8 7" 
this bind bim or not 7 for in, 5 
+ of Rauſſell, it is laid, that all things 
ach an Infant doth according to th 
e and duty of an Executor , 
ad firme; now it is part of his 
ay and execute legacies. Yet ſince this 
t amounts to a vaſtation or waſting of 
teſtators goods, as well as the other, 
caſe there remain not govds ſufficient 
paiment of the debrs,and conſequent- 
here as well as in the other caſe,the in- 
Its own geods would become liable to 
is teſtators debts ; I doubt, and incline, 
t it is not, nor can ſtand effectual, for 
gcept in the other we admit a want or 
poſſibility of want of aſſerts or goods, the 
eeaſe could neither hurt the infant him- 
e, nor do wrong to any other; and 
that admitted, this caſe is of like preju- 
ee; yet if thoſe aſſets ſnould be void, 
g alſo would be his payment of legacies, 
id how then were he an able Executor, 
che age of ſeventeene years, to fue,and 
be ſued for debts, and legacies, and 
d if upon ſuit it cannot be ſhewed that 
lebts wil cake up all, or diſable the pay- 
jent , then haply he may be forced to 
y; Qaæte notwithſtanding whether 
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xs (though voluntary) ſtar 
good upon Bene eſſe or conditionally 

there be beſides goods ſufficient &-4:4 
that elſe the nonaged exec. may have 
action of accompt for the mony by hin 

id to the legatee, and alſo avoid his 

t where that only needful. But doubts 

feſs neither the aſſent of ſuch executor bs 
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fore his age of 17, nor any paiment oft 1 


debt to him could be good, although ſuck 
acts to or by another executor, before iu 
proving of the Wil would ſtand firm an 
good: for this infant wants not only pro- 

ving, but alſo ability to prove his teftators 
Wil, yea, the Wil ſtands ſuſpended, & the 


teſtator as it were inteſtate, whilſt the d: A. 


miniſtration ſtands in force, ſo as during 
that time nothing can be done by any 
exec. & therfore there is great difference 


betweene the caſes, What if paiment ofa JW 


legacie be made to an infant, can he 
make a ſufficient acquittance > This 1 
\. confeſs is befides the point in hand, yet IN 
becauſe it concerns infants and executors Fe 
(though not infant executors )it is not a- 
"mils here to caſt ſome thoughts, & words 
upon the point, for that it many times per. 
plexeth both executors, and legatees.Firk BY 
therefore. in caſe the infant be of the 
years of diſcretion, viz. 14. 1 bold it 

- | ; cleare . 


414 EN * \ 7 
che any payment yment to bim r | 
ſt good, ——— Law at that 
olds able to govern, and ma- 
e his own Lands held in Socage, and 
ſequently to receive the rents there- 
"wherefore , whether he who makes 
payment have any acquittance of 
t; if he have proof of the payment, he 
ell enough acquitted from any ſecond 
nent; and if without payment he get 
Hecquittance, it will nat ſuffice, the in- 
af him who makes the acquittance | 
anſidered. Beſides, if the acquittance be, Nows 2 
moſt uſually they are; but ſigned only — ry 
ith che name of the maker,and not ſeu⸗ ces, ; 
dit is only an evidente or proof of pay» 
nt, and no pleadable acquittance de- 
de no deed, ſo as it nothing differs ſrõ 
roof by witneſſes;ſave that it is not mor: 
las they But now if the infant be under 
de yeats of diſcretion; what ſhall e ſay 
payment to him ſpecially, if he be 
Ar 3. or 4. yeares old, or chereabout? 
re I think caution is to be uſed by the 
ecutor generally, and the ſureſt way is, 
he feare to keep it in any reſpects, to 
Fay it into the Court, where it is — 
erable, viz. where the Will was proved; 
Fer the caſe (0 may be, as that this 
may 
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& 2 may * at 0 1 50 
” , mxecucor,.: As pnt che caſ — 
into bond or ſtatute to pay.s all-le 

byſuch a day, to the 
bere I think the payment into the 0 
Spiritual ſufficeth not, for that muſt mg 
the receit to be, with ſome charge, u 
ls ja ſome kind an abatement; ther 

| think therefore legally to ſecure the g 
ecutor, the paiment muſt be to or in 
preſence of the guardian, becauſe of ng 
ricure,viz.him or her who-bath (thos 
not as guardian in reſpect of lands ) 
cuſtody or education of the infant: for 
; otherwiſe to pay it into the hands of ſuc 
a tender infant ſeparate from any govet-ſhgs 


* 


nour or guardian, were to expofe it to 

loſſe, both for that he is not able to count 
the ſumme, and for that he yet not þ 0 
come to diſcerning years were like wich; 


* 


eEfops Cock, to part with pearles or iy 
coine for plumms and trifles of no value. U 
But incaſe no bond nor other collaterall 
penalty lie upon the Executor, or incaſe 
the bond or ſtatute be, only to perform i, 
the Will generally, which nothing alters 
the courſe of payment, which by the Will It 
the Law laies upon executors, then 3 
not Jn executor put to any ſuch ine 


ted pay without demand, and ac- - 
ance, as in caſe of paiment, upon a 
Bill, or of rent ſeck where no di- 
can be taken, nor other penal 
red: yet in that caſe if demand be, 
acquitrance ready to be given, let the 
autor take heed, in caſe he be bound 
rformance , that he ſtand not upon 
F invalidity of the acquittance in re- 

t of nonage; for as I have ſaid, proof 
witneſſes may ſupply a nullity of ae- 
ittance,and much more the weakneſſe 
imbecillity; payment according to the 

Wators appointment, being the matter 
och acquitteth the payer, and this the 
fecuror may have teſtified under the 
Inds of divers witneſſes expreſſing cir - 
iſtances, ſo as all dying, he may con- 
we ſafely from ſecond payment as well 
Wifan acquittance bad, the witneſſes 
jercunto are ſubject to mortality, as 
tel as the other, But herein Courts. of e- 
bity doe often interpoſe helpfully for 
tm who ſeek not evaſion from paiment, 
tut only ſecurity in paying. And of inſant 
Kecutors, and by occaſion thereof, of 
fancie in Legators or legatees, thus 
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CHAP, 


CHAP. XIX. 
Of Legacies. 
Vu. 
though theſe be not recov 
at and by the Common Law, by 
moſt naturally at and by the Law Ecele 
| fiaftical, yet by ſuits in Courts of Equity 
as the Chancery and Court of Requeſts, 
they are often obtained, and of many 
things touching them the Common Law 
raketh notice, and hath manifold occt» 
fions ſo to doe : we will therefore con- 


- + fider thereabout theſe parts or points; it 


ſome whereof have been in part before i 
touched upon other occaſions. 
Mbether any legacie in certaine & h- 
ing iwprender may be taken, or had, wich. 
duct Executors affent, by the legatee 
or him to whom it is bequeathed ? 

WMW ben an Executor can, or ſafely may 
pay. deliver, or aſſent co a Lepacie ? 
Whether one Executor alone may doe 
it, and what if the Executor be an infant 
or woman covert? 


What ſhall amount to an aſſent of the 
% Execu- 
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c i what to a diſaſſent ordiſ; 
ne of aſſent ? 
Jow a Leaſe or chattel real may be 
to one for a time, with remain - 
to another, how not F 
there an aſſent to the firſt or one 
of the bequeſt, ſhall: imply or a- 
int to an'aſſent for the reſidue, 
Df the manner of aſſents, and _—_— 
le: ents conditional. 
hat manner of intereſt he in the 10 
* inder of a Leaſe after the death of a- 
ber hath during the life of that othier,, 
mAchether he may diſpoſe of it during 
time and hoẽãWwWw?: 
Whether this remainder can be deſes- 
s; ied by-any act of the deviſee for life, or 
re Sythe death of him in remainder fr. nl 
y what acts or accidents a legacy may 
4 $ forfeited or loft, and therein of revo- 
tion,death before, &C: - 4 
0 hether the executors aſſent ſha] have! 11, 
ation to.the teftators death, and ſhall ks 1 
71 — grant before made by thee, == | 
As for the firſt, we have before ſhewed the! | 
de aſſent of the executor to be —_— x75 
before any legacy can be had, = 
* are firſt to be paid, that = exe. is W ö 
- to ; 
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| 1 tis-peril. But berew 
8 little out of M. Swinbornt a lem 
Civilian, who ſaich, that in caſs any ge 
be in the hands or cuſtody of 74, id 
owner doth bequeath them to him, th 
may he keep or retaine them apainſtth 
Will of the Executor, ſo as there beg 
ther ſufficient goods in the hands of il 
Executor for payment of all debts: | 
though this (as it ſeems)wouldiir ſtand 
the — — yet for that i 
property is tran to the "legatey 
— 2 he executors aſſent, / therefore 
donbtleſſe the execuror may at the Coms 
—1 Law _— = thing AE 

ages to the value againſt the legatee 
— it. Another c — is, whers 
in as the FearnedCivilian faith, the legatet 
may take the thing to bim bequeath 
lying in prender, viz. Horſe, other 
or peece of Plate, or other like — 
kitown , and in being, and that is — 
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1 ; the teſtator doth expreſly ſo-appoin 
uiis will. But herein doubtleſſe Con 
mon law, at and by which debts are reco- 


verable apainft executors , will oppoſe 
te Law Spirituall , for elſe by ſuch aps 
pointment the reftator might cauſe all his 
goods to be taken by legatess, and a 
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tre be other godds beſides ſufficl- 
for payment of debts; then inded | | 
not how the Executor' car! hindet 
taking without violating his oath 
n for rmance of the will. 1. 
that it ——— of oath ia 
ther caſe, I ſay; he obſerveth nov 
t there that clauſe in the will being 
inſt the Law, is void, and conſequent- 
o Where is a nullity updn it; andvic is a if 
ſuch ching were in the Will, and ſo 
re roach extends not t it. And a5 a 
ns Were! ſhall not be transferred to a 
of Wanper without the Executors aſſen mn; 
ee Kb deviſce be to the Rrecutor hmm 
rs e, till he elect to take as Legatee, N 
e al be to him as Executor, as a 
the ſtrain and argument of two caſts 
"bs Plowd: Comment. and more lately in 
9 e Kings Beneb; the point being divers 
e 
4 
p 
p 
p 
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_— was at laſt ſo — by | 
ainſt one: and the rea- -þ 
of Cool at the Barre was very good, and kings N 
here the Executor ſuſtaines two per- ton. Para»? 
s, viz. an Executor, and Legatee, and . ö 


allone, as where the bequeſt is to ano. Pane 
, for Brando duo j jura conc urrumi in 2 
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points will looke for them unde 
tle, I thought not good here to be alte 


ee 


> „ eo * 1 W | 
— — ir m 
theſe two * 2 — when the k 
nur is able to give ſuc en 
gaty. And ſecondly, when he may doe 
with ſafety. Asfor the firſt, be is al 


defore probat of the Will to aſſent ung 


theexecution. of a legacy, as elſewhe 
is ſnewed, and that although, he be n 
of fall age of one and twenty yeares 
but iſ he be under ſeventeen; yeares, 
as he is not able to take upon bim 1 
office of an Execytor, and therefore ad- . 


miniſtration 5 during that time tobe 


committed to ſome-other ; Here his ak, 
ſent is not of force or effeRual, as "me 
* find in Princes caſe to have been held in 


abe gaſe of Pigit and Gaſcoine. As for 
the ſecond part, till all debts be 1 


Execucor may not ſafely conſent to 


the Legatee into the Leaſe or chattel dt 


viſed, no more than he may pay mone 
bequeathed, if there be not ſufficient ab 


az 


ſo to pay all debts. Of theſe things = | 


; (aid elſewhere, Yet becauſe the: I 


der, or he that deſires direchiongs n-cheſe JR; 


* ſilent touching them. 


As for the third point, viz. _ 1 


ark 


an EX AUTOR. 
ſent of one Executor, where there 
any, be ſufficient, I ſee not how to the 5 
bt, ſince any one Executor may give eg K 
any goods of the teſtators, or re- he be 
ile any debts due to him, therefore aſentof I 
uch more aſſent , which is no more or 3 
ſeater work in effect than an atturn- 10 
of one leſſee upon a grant of a re- op,, 
lion. And if there want to pay debrs, kl Ks 
onely who aſſented ſhall anſwer for 5. So beld., 
his own goods, and not his compa- gef 
But if this Executor be either un- — 
the age of ſeventeen years, or under a 
rture, viz. a woman married, ſuch is & ave in the 
able to give a good aſſent to binde 44 3-3 
| others, no nor themſelves, for then — 


Bs 


eby the Infant might draw a debt J. 994. in Reb, 4 


himſelf and the wife upon her hus- Keg. Js A 


| by aſſenting to or paying of a lega- 

here not being ſufficient goods to p 
debts. But che husbands aſſent is df, 
mt where the wife is Executor; for his 
K Penn ſhe hath choſen to 'be ber 
, may prejudice as well her as him- 
Kul; yea though ſhe were within age, yet 
being of full age, his aſſent will land 
od. But if he ax another Executor in 
down right be above 17. years of age 
under 21, I doubt whether now 
e * his 


* 


N Officeef © © 
dis aſſent will be ſufficient, at leafy 
cept the cafe be put that there be a 
ſafficiene, which perhaps there may 
material, though not in the other. 
5 5 more hereof after in the title of Wome 
© Dnt.r50.che covert, and Infants Executors. « ui 
ris" As to the fourth point, firſt there m Is, 
© for life, aid, be an aflent and election implyed, as we 
Fange as expreſſe, for if in the deviſe or bequef eur 
i aſter ber the legatee be appointed to do ſome ae 
—— as in reſpect of the legacy, and the Exe I 
Deen. cutor doth accept the performance there. oi 
gs Of, this amounterh to an affent. Soi 
” held Aſſet the deviſe be to an Executor for the ede 
3 . cation of ſome children which he dots, 
\ E Ro accordingly educate, this makes an ele» heq 
J WT Qion to have the thing by way of lega-Jmill 
crete cy, and not as Executor, as appearefingt 
zenten by the caſe of Paramovr and Lerdh bi 
A wich whs P/ywd, 543. So if an horſe be bequeatbJN 
N r ed, and one offering to buy him of their 
- the amount, Executor himſelf, he directeth him Wille 
e wed for goe and buy the horſe of the legatee; ech 
Ae be, but no if the Executor himſelf offer money to 
3 — poll the legatee for the horſe , this implyeth day 
ker. Tr. 37. F. an aſſent that, ĩt ſhould be the legat an 
| jnbz bs the Will, and ſo was it held in the cus 
Auſt to the between Low and Chter, where the et 
= exec. yviſee of a terme did grant it to the Eren 
8 | cutoryi 


a EAA euron, 
or, and this acceptance of a grant from 
was held to imply the executors af- 


Wat that ic ſhould be his to grant. But 1 
She not well bow that ſhould be Law, 
wich in the latter part of the Ld. Dyer 
found, viz. whete a term was deviſed to 
IS, and he was made executor, and after 
death of the teſtator, entred and gc- 
Frupicd the Lands a whole yeare without 
A roving the will chat this was an election 
bave it as deviſee and not as executor. 
e-Ffor firſt, he had good right to the term as 
Aecutor before probat, and ſo might 
* earely in that right have taken the pro- 
W, although it had not been deviſed or 
e-Fiequeathed to him, and that before any 
il proved. Secondly, he could not by 1 
light have it as legatee without aſſent of 9 3 
7 umſelf or ſome other as executor. There- Tr.z7, , 
Pere this general acceptation can deter- — 1 
ine no election, as elſewhere is held. As co S, hi 
er diſaſſent or diſablement to aſſent. As n e 
che executor doe once declare his aſſent leg e 
Bat the legatce ſhall have his legacy, be I 
ay then enter into it or take it, notwith- 
PNading the executors countermand or 
ocation of his aſſent after. So on the 
ther ſide, I think, if be fully & expreſſely 
feoy that the legacy ſhall take effect, 
KPC" he 


| The office of 
he cannot after make a good aſſen 
thereunto, for that election once mad 
maſt ſtand peremptory, be it refuſal to 
aſſent, or aſſent. V et quære of this, for that Y%, 
the refuſal to aſſent may be checked by 
ſentence or decree, in the Spiritual 
Court or Court of Equity, and ſo an a 
ſent be inforced. But if the power of a. 
ſenting be legally loſt by the meanes & 
foreſaid, viz. diſabled, I ſee not how an 
legal intereſt can be transferred by that 
Wn compelled aſſent, howſoever decreed. I; 
EP akea And What is ſaid of a legacy bequeathed Y 
Er leaſe, to another, the ſame may be underftood 
Aer is incaſe where the bequeſt is to the execu || 
Fart v. tor himſelf, and he makes his election to 
a1. El. have it as legatee, or as Executor. But I % 
V. 359 if where an Horſe is bequeathed to A, the 
. Executor after the Teſtators death doch 
ride the horſe or uſe him in the Coach, Be; 
or in the Plough; I doe not take this to By; 
be any ſuch diſagteement to the execu- 
tion of the legacy, as that the Executor 
cannot after aſſent to the legatees having 
thereof, no more(though it be ſomewhat 
more) then where a drinking-cup is be- 
queathed, and the Executor after the 
teſtators death doth uſe it to drink in; 
nay, if a leaſe of land be bequeathed * pive 
an 


, 
& . 


an EX Z curox. 3245" 
and the Executor continueth the depa- 
Macing of the Teſtators cattel therein, 
yet is not this any diſagreement to the 
Fexecution of the legacy: but if this leaſe- 
land were let our by the teſtator from 
'year to year, & the executor diſchargeth 
the tenant , and taketh it into his hands 
at the years end, this Iconceiveto be a 
a aſſent to the legacy, and ſo alſo per- 
baps may his taking or diſtraining for a- 
ny rent thereupon due after the teſtators 
deathʒyet am I not reſolute that the diſ- 
iſſent is ſo peremptory & unchangeable, 
is the aſſent, remembring the caſe in K. 
Henry the eight his time, where a term 
being granted by a leſſee conditionally , 
ſo as the aſſent of the leſſor could be had 
by ſuch a day, though the leſſors aſſent 
were at one time denied, yet might it be 
yeilded at another, ſo as it were at any 
ime before the day: But yet there it was 
eld, that if no time of aſſent were limi- 
ted, then one expreſſe denial or refuſal 
would be peremptory , ſo as the refuſal 
were expreſſed to the party ro whom the 
aſſent was to be given; otherwiſe, if it * 
were but in ſp:ech to or among ftran- As 
Leers. This and the former caſe, 9. Eliz, once mile, 
, dre the beſt lighe to this point chat 3 
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The Office of 
I remember. Now for diſablement i 
aſſent, it was held in the fore-mentioned 
caſe of Low and ( arter, that where 6 


term is bequeathed to A, and after the Y®* 


Teſtators death the Executor takes a new 


leaſe of the ſame land for more years in I 


poſſeſſion, or to begin preſently ; now 


by this was the term left by the Teftator BY 


ſurrendred and drowned , ſo as it could 
not paſſe to A by the Executors aſſent 
after. 
As to the fifth point, viz. in what man- 
ner a leaſe for yeares or other chattel te. 


al may be bequeathed to one for a time, 


with remainder to another; it hath 
been heretofore much doubted, when a 


leaſe for yeares was bequeathed to one! 


for life, or for ſo many yeares as he | 


ſhould live, whether the limiting of a F* 
remainder thereof after his deceaſe were 
of any validity in Law or not? and this 


doubt had this ground; any ſtate for ſs; - 


life in the judgment of Law is greater 
than any term for years: therefore when F 


a termer hath by his will given his term 
or his houſe or land, which he ſo hokd-F, 


eth for years to one for life, ot for ſo] 
many years as he ſhall live; this teſtatot 
and deviſor hath not in the judgment - 

. 47 


„ om ExicuroR, 
Law any eſtate remaining in bim; 
id therefore it was thought very hard 
him to give or limit a remainder, t 
mother :; But after many arguings aeg 
ings, it was in the late Queenty,, Cn 
me reſolved, that ſuch a remainder was 526. & 3% 
Pod, and that if the firſt deviſee died | 
fore the term expired, that then he to 
hom the remainder was limited, might 
mer and enjoy the teſidue of the term: 
As for the giving of part of the years 
| ſto one, and the reſidue to the other 
iz. If the terme being twenty years, the 
ſſee bequeathed ten thereof to his 
ife, and the remainder to his daughter; 
this no doubt ever was, but that it 
as good, for that after the firſt ſtate 
limited, there remained a further term, 
iz. ten years more in the deviſor, where- 
he had power to diſpoſe ; whereas in 
other Caſe, after the terme limited 
one for life, there remained butg poſ- 
Idility that this life ſhould not take up 
whole term. But now put we the 
aſe a third way, viz. that the termor 
eviſecth or bequeatheth the thing in 
taſe to one child in taile, with remain- 
to another, and dyeth, and the firſt 
eth and dyeth without iſſue ; now. 
Y 4 whe- 


5 'T Office of * 
*” whether ſhall the next in remainder,” 
| the Executor of him ſo dying, bavethy 
term reſidueꝰ? And this caſe came in qu 
. ſtion and was ad judged about themid Ml 
dle of King Fobs his reigne in the Exche 
I r: for there Maſter Hamond holding Wi 
by leaſe for years from the Crowne, thy 
Mannor of Akers in Kent, deviſed the 
fame by his will to Alexander Hamond 
Doch Alex- his eldeſt Son, and the heirs males of his Win 
— — 2 body, with remainder to Ralfe Hamond, Þ 
© executor ; another Son, in like manner, and the like N 
. —— remainder to Thomas Hamond and made N 
"difference. the ſaid Alexander Executor, who after 
his fathers deceaſe elected to take as legs; tt 
tee, and after Ralfe Hamond dyed leg- 
ving iſſue male, and making his wife ex- 
ecutrix ; Alex. not having iſſue male, 
granted the whole term by deed to B'& 
C, for the behoof of himſelf and his wite 
| during their lives, and after to the uſe of Þ 

N his youngeſt daughter whom Sir Robert 
N LeWwkexor married; then Alexander dying 
BD without iſſue male, the wife, and Execu- 
trix of Ralfe Hamond entred claiming the 
term, and being kept out, ſealed a Leaſe, f 
whereupan an Eject. firme was brought the! 
and a Jury appearing at the Barre in Mi 
the Exchequer, found a ſpecial 2 Kat 

„ 


o t 
t 1 
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in effect Ur ſupra. And in argument 
bis Caſe, firſt the maine queſtion was 
ther this Caſe were all one in Law 
tb the former, where a term was devi- 
o one for life, with remainder over, 
as by the death of Alexander Hamond 
hout iſſue male, the term ſhould goe 
the next in remainder, as in the other 
aſe, by the death of the deviſee for. life 
jing within the terme, it ſhould doe. 
nd on the plantiffs part it was urged 
be all one, ſo that by vertue of the 
queſts ſupra, Alexander had an eſtate 
bim, and his executors only, ſo long 
chere ſhould be heirs males of his bo- 
and be dying without ſuch iſſue, 
term remained to the Executors of 
Lu/fe , who had the remainder in like 
zner,& left iſſue male which ſtil lived, 
d ſo that ſtate of Ralfe yet had conti- 
nance. For it was admitted by the coun- 
on that ſide, that the term could not 
e to the iſſue male of Ralfe, according 
b the words and intent of the will, ſince 
it was impoſſible to make a term to de- 
tend without an act of Parliament. This 
therefore they ſaid the Law ſhould work, 
which was neareſt to the intent, viz. 
tat after Alexanders death it ſhould 
a go 


GKK 


ow + I 0 


firſt to his Executors, and aff : 
jy as iſſue male of bis body & 


continue. and far want of ſuch if h F 
to Ralfe his Executors and affignes, 
long as his iſſue male ſhould laſt; 


therefore in this caſe the iſſue male 
Alexander failing, the Executor of RN 
hoſe iſſue male faileth not, ſhould 5 
joy the terme, and ſo judgment ought, 
be given for the plantiffe, being Leſlg 
of that Executor: on the other ſide 
was ſaid by the defendants Counſel, that 
this caſe differeth much from the othe R 
caſe, where the term or Land held h I 
Leaſe, is given but for life to the firſt 
with remainder to another; which caſe 
as having been often reſolved, was cleatei Ry. 
ly admitted to be good Law ; for in tha 
ſe the intent of the Teſtator might, an. 
bd take effect. But in this caſe, if the; 
Land ſhould goe to the Executors and. 
aſſignes of Rafe Hammon, it muſt goꝶ f . 
inſt the intent of the Teſtaror, whos ; 
| 


K 


minde and will was, as it appeares bij 
bis word, that it ſhould goe only to the 
iſſue male of one Son after another, and 
not to any Executors. Now then, ſince It. 
this intent was ſo contrary to the rules lug 
of Law, that it could not take effect, le 


0 there · Þ 


” 44 Exncuron, | 
fore it muſt be void, and ſo all che 
h of heires Male ſtanding void, the 
is to be conſtrued as a fole, and ab- 
te gift, and bequeſt to the ſaid Alex. 
onſequently the terme muſt goe to 
Executors, and affignes. And for amore 
point reſemblance was made to & andHolfoxd' * 
reſolved in the Kings Bench, where — 3 
aſe was made by indenture to A H El.argued 3 
IM. co AB, and C for their lives: now 1 
Mauſe B and C could take nothing, it 
reſolved that A ſhould not have it 
their lives , bur for his owne only. 
his Cafe. was ſaid to come very cloſe in 
ion to the Caſe in queſtion; for as 
e che intent of the Leaſe was that B 
C ſhould be eſtated for their lives, 
Wd fince that could not be, therefore 
"We naming of them ſhould be utterly 
ad, and as if they had not at all been 
Ned; and their lives ſhall nat ſtand 
Wa meaſure for the eſtate of A. So in 
Ne other Cale the intent of the Will, be- 
| he tha the Leaſe,or Land Leaſed ſhould 
to the heirs Males ofthe body, firſt, 
Ale vander, and after of Ra/ph ; ſince 
Mis cannot be, therefore the words, and 
lame of heirs males ſhould ſtand for a 
eeere blank and cypher , and not to 
| meg» 
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meaſure out any ftate to the ſaid 4 
Ralf, and their Executors and aſſig 
Alſo it was faid on the defendants gy 
thar an eſtate for life in the judgment 
Law is of ſo ſhort, and uncertaine ce 
nuance, that if A make a Leaſe to Bf 
his life, and after makes a Leaſe of? 
ſame Land to C for years, now ſhall 
this latter Leaſe be void abſolutely, 
any part of the term, but ſhallſtz 
in expectance of the death of B. and 
ſoon as he dyeth, ſhall cake effect i 
mediately: whereas if the Leaſe to 
had beene for ten yeares, or any i 
term, then the Leaſe to C ſhould bay 
been void for ſo many years of his term 
thus it appeares that a ſtate for life 
very momentary in the judgment of la 
and net reputed of any certain continu 
ance ſo much as for a day. But it ie 
therwiſe of an eftate taile, ſo as if A ha} 
ving given Land toB in tayle, doth afte 
(without indenture,which makes an Efto 
pel) make a'Leaſe to C for 21 years, an 
then B dyeth without iſſue during the 
term, yet ſhall not the Leaſe take effect, 
becauſe it was utterly void at the firlt 
making. For an eftate tayle being 4. 


ſtate of inhericance, may in the intend 
ment}! 


” an ExncurOmn 
and indgment of Law have con- 

ance for ever, as appeares both by 
ſe of Adam: and Lambert, where 
held within the Statute of Chante- 
which ſpeakes of gifts to have con- 
ace for ever. Therefore a reverſion 
an eſtate tayle is no aſſets, nor gi- 
cauſe of receipt, otherwiſe in all theſe 

$ it is touching a reverſion expectant 
u a ſtate for life. Againe it was ſaid 
the defendants councel that an eftate 
be limited to A and his heires du- 
g the life of B,. with remainder to C. 
3 Chualies Caſe was reſolved: but if 
| be given to A and his heirs, ſo long 
I ſhall have heirs of his body or heirs 
with remainder over to C, this 
nainder is utterly void. So as there 
ache judgment of Law a great diffe- 


Face between the largeneſſe and con- 


ce of an eſtate tayle, and of an 
for life. And if (which is worth 


eobſerving) a fee fimple cannot afford 


mainder to be drawn out of it after 
th a gift to one and his heirs, during 


econtinuance of an eſtate tayle , or of 


meaſure thereof; much leſſe can a 
m yeild ſuch large thongs to be cut 
of it, as a remainder after an 

eſtate 
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= eftate to one ſo long as he ſhall 
= ' heirs of his body, or beires Males, 
* unt p. 5 all one. And in this caſe the ren 
e. 7 der was held void by Baldwin and & 
« though Eng /efield were of contrary g 
nion, as the Lord Dyer ſheweth, N 
ther it was ſaid, that if ſuch a com 
ance by will ſhould ſtand good, it wo 
raiſe a perpetuity not to be cut off | 
recovery. ; 
But whereas the caſe of Hammon hat 
been related before, ( ſo by way of a 
* mittance it was argued as a gift, andy 
eſt to Alex. Hammon, and the 
males of his body, with remainder in 
manner to Ralpb.) The truth oft 
caſe was, that the words of the Will 
were only to Alexander, and his bei 
Males (not ſpeaking of his body ) 
ſo to Ralph ; which, as was urged by ths + 
defendants counſel made the Caſe 
ger againſt the plantiffes : for ade 
that the former way, Alexander ſhot 
have had but a ſtate determinable up 
the continuance of his iſſue Males, ya 
here not ſo. Since the reaſon why in wil 
ſuch a deviſe being made, the Law ſhoulgar 
ſapply the words (of the body) is one 
to make an eſtate tayle to the iſſues Male 


* an Ex 1 cur 0 4 
drding to the Teſtators intent. Now 
his cafe of a term for years ſo be- 
athed, no eftate tayle could | 
| though theſe words had been in the 
|- and therefore the motive to the 
w fayling, no ſuch ſupply will be made 
the Law, ſince it would be to no pur- 
ſe : conſequently , here was neither 
taile, nor iſſues or heirs Males of 
e body , on whoſe continuance this 
te of Alexander ſhould be determina- 
„Therefore it was an abfolute, and 
al bequeſt of the term to Alix ander 
ever, Viz; ſo long as the terme ſhould 
Rinne: for as a bequeſt to one for 
er is aſmuch as a bequeſt to him , and 
heirs; ſo a bequeſt to one and his 
rs, is as much as if it had been to him 

ever. 

And this Caſe after fix arguments on 
eh fide at the Barre (if I much mi- 
nieÞake * was upon argument by the 
rons adjudged for the defendant, by 
ec Lord chief Baron Tanfeild, and Mr. 
ron Bromley, Mr. Baron Denham, 
i ho only heard, as It ake it, one ar- 
ment on each ſide, made of purpoſe 
reſpect of his coming into his place 
ater che former arguments) being — 
7 the 
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ment proceede n the point form 

ly touched, that as this caſe was, the fig 
of Alexander did not end by his death 
and remaine to the Executors of Ralph 
Other points were ſtirred which will by 
touched upon in other diviſions after 
this Chapter. It will be obſerved th 
doe more fully expreſſe reaſons, 
points inforced on the defendants x 
then on the plantiffs, wherefore let thek 
two reaſons be accepted. Firſt, that 


better could relate that then the other, 
being the firſt who argued for the defeny 


dant, and hearing little of that which 
was by others ſayd on either ſide after 
nor hearing the Courts, Nec ad hoc co 
ductus, nec pedibus fortis. Secondly, th 
labour did lye on the defend ints part, t 
prove that this Caſe differed from tt 
common caſe of deviſe to one for life 
with remainder to another. 


We are now come to the ſixth pointy 


viz. That where Houſe, or Land held e 


Leaſe, or the profits thereof, or the 


or term it ſelf, which in a Will makes u 


diffenence, is bequeathed to A for life; 
or for ſome part of the term with ths 
remainder to B, and the Executor 


t ſent 


F 


| 


50s it was admitted in Hamonds Caſe, 
Alexander bis aſſent to take as lega- 
 fafficed (if the bequeſt had been 
) for the remainders to Ralph, and 
And the reaſon of this doubtleſſe 
here the particular eſtate, and 
—— all 22 * 
they make but one degree in a Wrig 
| fm ſhall have bu one & 
lay to enter for mortmaine;And an 
zement to the 
ion for life wi 
alſo tothe remainder, which be- 
aſſent bath affinity to that of 
We Exccutor, each tending to perfect 
grant of another man. Now then 
rreeas it was urged in Hawonds Caſe , 
ede ſtate limited to Re/f,ſhould take 
ect not as a remainder, but as a new e- 
fete to commence futurely, vix when A- 
hefe. hould be dead without iſſue male: if 
Should be admitted to be ſo, then could 
_ AE not 
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=_—” . at At inns Mats Nestes muss 
the other way. difference bet 
aremainder,and new eſtutt future, 
to m mind the caſe of rent by v 
new Creutĩon granted by C, out of Lu 
to A fof fife, of in tayſe, with remdin 
to B. "fit ike mannet it hach probab 
been field, althouph this limitation 
B camo de good by way of remind 
becauſe & had no eſtate in the rent 
maiffipg with him when he made t. 
grant td A, yet "ſhould it be good! 


way of new grant, and creation co-cohl 
mente futureſy. But this doubtleſſe th 
not f6 be but with a differente, for 
the gran were 7 indenture betwee 
on the bie part, and A only on the oth 


part, Hod beg 0 pate eb 
475 


can rikChothing dy it except by wa) 

reminder; but if he were party to: 

indenture, or if the grant were by def 

poll to which all men xe a like partie 

then it happily muy“ enüre as a fro t 

grant to B. This js not impertinent. ta 
Now as the Exerutors aſſent to of L 


cannot enure to another, though of ti 
jan 4 g 


Ent t 
Fare C ſes; as que: 
\ and the Tas! it Take 
Fork aſſent chat ſhould 
5 no afſent that B ſhould hay 
et 1 thinke the aſſenz that B 


10 
l 


ve the ſand, doth imply che a- | 
| 1385 A ſhould have the Poe. CU 1 
boa the reſtraine impoſed, þy the K rigiew 
- /againft the paſſing .of a chartel hy «©. web 
without the Executors aſſent, be- other profin 
gue of reſpect to the pay ment of che | 
tot: debts : now i the Land ſhall 
0 B, it is no more available to the 
rs debts that it paſſe 1 
* then chafped. e che 
ad bequeſt was ore; Linkage 
de reat, ther thergfore if this 
take effect, it ſhall carry the Lind 
ding to the Teftators. intent, Ye | 
his charge upon it: for wh 
the Executor i in this, butaſſent 
| ilf of the Teftatos herein doth ffand 
| take e ect, and. ee 
& take tbe term according to the wi) 
hoe. in any ferent or contrary 


2 2 Next 


mer, an Execator may to a legatee | 
lutely give afſent upon a conditio 
cedent,as thus. I am content, that if 
can get and bring in to me ſuch a 
wherein the teſtator ſtood bound 
S, that then you enter upon the term 
rake che corne ox cattel to you bet 
thed. So of other like conditions 
may precede the aſſent, as if you ci 
rhe allent of my Executor, or if you” 
of Arp arrerages of rent to the Ke 
SEE ime NN or if; 
pay the wa to the 
va R the cattel 
to you bequeathed. In this caſe; theb 
dition be not performed, there is 
n conditioning it 


nner is But if it be on & col 
Nn thus J do agree Ct 
hall have the thing arhed rc 


provided chat you ſhall pay ſo much 
ly to me, or to ſuch a creditor of the i 


which the teſtator gave abſoir ly , 
more then he can make the bequeſ to 


— 


which the teſtator gave con- 


Wally, except by « releaſe made of 
| — As in other things, ſo in 
the executors aſſent is like to the at- 
mmer of a lefſee which canoot be up- 
-« condition fubſequent, where 
t is abſolate or without condition, 
zh yet he may to his atturnement 
ix a condition precedent. 
n che eighth place we are touching the 
queſt of leaſes or chattels real, to con 
ler what manner of intereſt. one to 
zm a remainder of a term after. the 
auth of another is limited, hath, S whe- 
ler he may grant che ſame or diſpoſe 
greof during the life of the firſt. And as 
that it is cleare that he hath but a pol- 
llity of remainder, for that polltdi 
he whole term may be ſpent in dhe li 
che firſt, to whom during his or ber 
it is bequeathed , now a meere poſ- 
ility is not . Therefore was 
3 if 


l 0. it — es 1 — 
wal. chere be in ——— 
& his Rate or intereſt to another d 

time of the firſt, chat this 1 


wy ml becauſe 5. pD ibitry' e 


by r s ſome of 
aſe was he pres chat this 
Ability could not be releaſed, 0 
. then granted, it bach fince deen re 
ved that he in the reminder by bis dt 
of grant or releaſe bf the deviſee for 
miy make his eſtate, which before'y 
decermitiable by. his desth, to de now 
ſolute, ſo as it ſhall vontinde robicet 
cutors, adminiſtrators, and iſſigne 
his dert h durin - the whole Mr] 
mn ng that whit a nnd m 
faid caſe of F»/ſey m hegatively v 
Validity of a releaſe By bim i che | | 
" maifder, 'might be nennt or perhaps Pt: 
of a releaſe ito him in the t 4 
ſiov; but furely (me thinks) thoug 1 
"cotild not furreadey ;*yet%his releate 
"> exftnce to him * fin reverſion ot 
1 155 having the freehold or 
| a ould Schlee or deftroy ah 
| xertn re due after the death of the d 
"Tee for life, ſo as there the freeht 
ſhoutd be diſchargd thereof. But Sa fr 


. 


wit 
23 
1 2 
* 


u uit. — of ccm · 
1 noche 
4 anger. Un | a 32 2 1: 
Now We are come to ase Point, 9. bois. 
to examine whether any act db the 


wiſee for liſe can fruſtrate or, defeat 
in che remainder of the term. and 
hether by the act of God, viz. the 
chr of him in the. remainder. before abe 4 
| deyiſce for life, ſhall defeat 6% plowd.s T 
bs the firſt, it hath ders times bærnge- tes 
1 7 that no grant made by the fixft ©: 10 El. 
n can cut off or:defex; the ſecond * « 
Woogh formerly it were held otherwiſe; Lx 
Ide at accerding rothe late reſolution; Was 5 
Sit alſoihe'd vr admitted by all ioahefaid . 1 * 
. caſe of Hamond. where was ſuch a grant. | 
id as this cannot be done by direct 
rant or alienation, no mote can ighy, 5 
an indirect, or impiyed, as by taking 
fa new leaſe, which is a ſurrenidex in 25 i 
w ol the old leaſe, no more thanb ß 
an expreſſe ſurrender. Nor doub 
ey outleawry, whereby. the term of the 
weſt deviſee is ſetled in the Crown, * | 
2 4 


— — ah | 
— the tenant for life, or b 


larer caſe, and for the part waſted in 
former, doe fo deſtroy the leaſe, an 
pat tho reverſion in Stats quo print, 

| all remainders muſt needs faile: 0 
of a feoffement or other like forfeitu 
by fine. As for the death of him in r 
mainder, it was urged in the caſe of He. 
end thar fince it was but a meere poſs 
fibility, if it could not take effect, an 

| become an eſtate in the life of him | 
whom it was limited, it could not ſettle } 
in his Executor;z and to that pu- 
poſe were cited the caſe of the Rector 

of Chedingion , and more expreſly ut 18. 

* ſolved in the point, the caſe of Price and 
«Atmere. But the Court reſolved (and iv 
— in other Court g 

chat the death of bim in te- {Wi 
id not hinder, but that ic may 
— A was — well in his executors upon the || 
s death of the deviſee, as it ſhould have 
done in bimſelf, if he bad overlived the | 
firſt deriſce for life. If the leſſor encet wi 
and ſevie a fine, and the deviſee for lit 
enters not, nor claimes in five years, he iu dis 
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may enter, as ha 2 
— ring 


ERS we intermedled only to. 
——— 2 


| J — 
& lands, eſtares by « extent — 
IT —— 
— markets, rents, annnities, 
dm — and other profits 3 
, one fingle next avoidgnice of n 
2 1 come 28 — Of forks: * 
principally, if not only, — 
bow ſach may be forfeited, loſt, or — 
ed. Firſt then, we will coofider of lyrais 
acts of the legatee; ſecondly, of 15 
— of all Dae of — as — 4 
teſtator. The legatee, as from . ; 
Civilians I learne , may forfeit 10 e HS 
cy by his mil; carriage towards dhe e 
ba. is if he uſe meanes to bave it con g — 
| and kept from being known, and 
ie uently proved, So if be accuſe it 
fallicie.” So againe, if be deface or WH 
roy the Will. Alſo if being by the A 
et Will ap pointed to be tutor or/eductor 
fe | '« child, he refuſeth ſo to be; ſo ſaith. © 
in Maſter $ Winborne 3 ; but ilveſter Prigrins 
8 | ſee mes 


5 
f 


1 1 
— 
42 
e | 
A | 
* 
41 
ts 
e- 
71 
xe | 
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ally - ſepms to me oppaſite in tl 
* ſaith, Si legatum|fneritualiquid: 
A 01 Witione-wt farias aliquid, - tal? ligat 
1 oft condirionats, ſid modale; ſa as 
ay the forte of: condition fi 
words conditional, whereas the oth 
imighove words conditional . | 
on implyrd. Laſtly, if the leg 
| preſame too farte upon the ſtrength 
1 the bequeſt to him, — he — | 
EF, thing dequeached without the conſe 
= ofche Burcutor ; thus alſo:doth he { 
£ eue Feic his legacie, [ſaith Maſter £wizbork 
3 "x aunleſſeche Teſtator did willand appoing 
* e. ſhould ſo doe. _ The falling _ oY 
ax *miry with the Teftator, will be c 
deted of more ficly, at Feakecc;! for 
the acts of rhe Teftator, ln theme xt plate 
., Jet us ſee hat acts of God.ſhalFcauſ 
legacy not to take effect; . fink thus, ih 
eee dye before the! Teftatag ] 
2 "this legacy is loſt, and- his Era 1 
ſhall" nor have it: 80 alſo. ſaith Maf 
De Teſta. Iinborne, if it be appointed to be pai 
31 after the death ofthe Executor, and u 
2 'Legatee:dyeth before the Executor, it i 55 
E ſo B alſo if he dye before the c 
dn performed, faith he; Let us come ba 


_ how to time of payment, and pelo * 
elo 93 


un 


7 
45. 


— 


e Legacy; gs aries if che pay® das — FI 
jen were limited'to be made when che ® - 
by ee ſhould be married bur if je wer tore * 
y erpfeſled eo be towards the marti H bn 
a 7ofche-beghtee, and: ſhe dye before — 
rriage, her Executor hall have its, 11 by; 
Swish, Now pur the caſe that echt a 1. 
iegscy is bequsathed to Bg ie be paid e, 
00 22 be mall be fe and twenty years 
ed, and'B dyeth before- thur-age it 
| — payd to the Executor, and 
Nit preſentiy * withont:! ftaying S 
Wuld have beth of that age, - faith Pj sun. S. 
; Nay; 'faith- Swinberas, if the wordt dag g 
yr che Will de ſo, 'viz: whew he ſhall togyide 75 
„ vine to ſach an age, then it he dye bes pe . 
re, his exeeutors thaltl: not have it at — bini 
: bud if the' bequeſt be general; and r. 8 
rther it s addedin the Will; that the 
eftator would have that legacy paid 
ſe Legatee at ſuch an age there, though 
de dje before ſuch age, yet his execus 
ere ſhall have the farume* bequeathed, 
Fhe difference may ſeem very nice, 155 
M7 Yappily it wants not ſome'probadie? F 
Jour of reaſon, Now laſtly let us come eld 
to” 2 
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| hy > wks, T1 mm 
1 Peeſamed. If there fall out Groves dvi 
eiii inter legantem & ligatarium, 


dme redeant ud amcit iam, reinte gramm 


| teſtator and 


than to be reckoned or regiſtred amon 


- .- rial, or any point of difference, whether 


- ſed to beare good will to the legatee, he 


power to devoke c a 74 
he revoke not tt 
ere firſt of reve 


1 
> 0 


caducũ efficiewr, faith the — 
proprey leurs, ſaith he, et graves , f 14 


legatum; that is by grievous enmity after'Þ 
arifing, and never reconciled between the I c 
legatee, the legacy is diſſol- 
ved, otherwiſe of a light breach, or falli 
out, though it continue until the death of 1 
the teſtator. This I conceive to be rather gy 


fit for this place, as an act of the teſtatot, 5 


r 


the acts or forfeitures of the legatee, far 
that it is not by the Summiſt made mate- 


* 
8 


r 


= 


the +. gave juſt cauſe of offence, of 
that che teſtator unjuſtly conceived dib-+ 
pleaſure, and ſo grew into cauſeleſſe en · 
mity, Therefore alſo doe I hold it of the 
nature of 8 revocation implyed or preſu- 
med, for that although no revocation be* 
made, yet ſince the teſtator hath ces- 


* 


— 7 on 


T_T _ " _Yz.T; 


cannot be iatended to will bim good, 
nor 


„ Brfouron © 
r conſequently to be of the ſame mind, 
acnoing tt "be of him, as he 
ts when be made his Will : yer here a- 
ih ie is worth. the confideration, he- 
r the circumftance following may not 
ike u difference in the caſe thus, That 
iere the teftaror dyeth ſhortly after the 


each and enmity , and before he 
tome to the — — is, or at 
1 5 — and re- 
forming the ſame: There this very altera- 
on of affeRion ſhould make an alterati- 

min the Will, and a revocation of the 


N 


amicable bequeſt. But where he living 


I's pood ſpace after , and comi to the 
"Pla where his Will was, wd i 


| preſ cher bivenmi 
4 ceaſed, or that ſo o continue 
this the chatity or other motives 
inducing him to make it, ftood unvaniſh- 
ed and not extinguiſhed by this breach 
of former amity. For as the continu- 
ance of time and opportunity aſter the 
making of a verbal or uncupative Will 
withoat reducing it to writing , and 
| it-ro de utteſted by witneſſes, 
though the Teftator live divers panes * 


2 e 
_— - ke, doth geen argue bj 
*& nnue, t "eats Jus i 
—— kund as hie wille f 
ch contrary, the permitring of a be 
expreſſed in a written Will, to cootigh 
without any croſfing, blotting, or dels 
cidg, may argue againſt coatrary g 
ſumption, the Teſtators minde , 122 
ſhoald continue as part of his te 
now let us conſider of moreex 
vocation, and to that purp re 
late a late decree in the Chancery, ai 
by the Lord Keeper, according to the o- 
pinion of the Maſter of the Rolli q three Ie 
Judges, and two Doctors, Mafteryof che; I 
Court; Between Robert Eyre and Wik 
Aan Ey re complainants, and Heſter late ka 
wife of Chriſtopher Eyre their brother, wh 
and now wife of Sit Franci⸗ wee 7 | 
Defendant ; Thus was the-cafe; for 
ſaid Chriftopher Eyre, 15. Jacabi; 151 105 de 
laſt Will and Teſtament giveth and be- V 
queatheth to the -faid Robert Eyre, his Iii 
brother, an hundred pounds, aud to the 
ſaid gpilliam ; his brother, a thouſand 
pounds, and gires to the aid Heſter his 
wife all the reſidue of his eſtate, and 
makes and ordaines the ſaid H 1 
| _ and only exxcutrix, ſaviog 
= 


e Exyewroy, 
wannce of his Will; ordaines Rebertt 
re; and Witham Eyre, his fdid: bros! 
rs, whom he intreats to joyne as Ex 
Kors in truſt with his: wife; for the: 
performance'of this his laſt Will. 
terwards, Jan. 5. 1624. being ſick of 
ſickneſſe whereof he dyed, he was 
ved by Maffer Damport, and Maſter: 
e, to ſettle his eftatez- to which mo- 
Non he yeilded, and Maſter Sone, aud 
Naſter Damport did demand of the ſaic 
e iſtopher, what friend he thought ſiib 
N co be his Executor, and to whom h 
Ml |. care: of Uifthar! ing 
funeral, -4 — roing: His Wül⸗ 
e cher he truſt | — 99 
bis wife, to be his Eutcutor ꝰ TO WW e 
anſwered . That his wife us the l- 
tft perſon for that purpoſe , ind there: 3 
Ire ſhould be bis ſole executrix: and 
en the Teſtator was moved by Mr. 
None to give and bequearh legacies to 
In father, to his brethren; and to his 
undred; whereupon he anſwered be 
ould give or leave them nothing: and 
ing further put in minde to: remember 
bis friends and others, gave and beques- 
thed to Lionel Atwood; his God-child, 
brenty or thirty ſlllipgs ; and: being 


there- 


* 
2 


| 
| 
| 
| 


— — 


1 dees 
TEES — 
or the like in effect; ſaid, thou k 

not what thou doeſt, doe not wrong t 


— — * 


like in effe&; ad the reſ. he lefe t þ 
to his wives difcretion or 1A 
the ſaid Teſtator did ſpeake the words 
sforeſaid, or the like in effect, An 
teſtandi G. ultimam vol unt atem Tela 
— the witneſſes then preſent did con 


This Will wa proved by the oath. F 
the ſaid Heſer, and this Codcel | 
: 25 & reyocation of the ſaid f 
5 nar The faid Maſter of the Rolls, 1 
" regis. adges, and Doors were by the Lorghn 
Keeper, and the Order of the Court de 
fired to reduce the matter upon the W 
and Codicrii into a caſe, and to certiſi i 
their opinions, whether the ſaid Cod or 
were 4 tevocation of the legacies oive ral} 
to the plantifies or not. And they, | 
counſel beard at ſeveral times, viz. dc 
common Lawyers, and Coen , 
many hours ſpent in conference together, 
did finally reſolve with one ananime 
— wrt the plantificeſ® 
, 


" 


£ 
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n were not Pu the ſaid {odicell re- 
ed,and ſo certified under their hands, 
reading whereof Novemb: 25. de- 
| being reſolved to he made, if cauſe 
not ſhewen to the contrary, Wo- 
5. 27. on Which day the d endancs 
incel before the Lord Keeper in the 
nce of the Maſter of the Rolls, and 
ſaid three Judges, and Sir Foby Hey- 
rd, alledging what they could in 425 
che ſaid decree : It was by TES 
acurrence of opinion decreed, that the 
Kcies —— to the ſaid plantiffs, ſhould 
i to them paid on our Lady Even, with 
aty Nobles in the hundred for the de- 
Wnment thereof. 

bis caſe I thought fit to relate ſome- 
t at large, becauſe it pitcheth upon 
point 0 revocation without plaine, - 

and expreſſe terms. And ſurely as 
ie are to be made out of diſpoſing me- 
ries, and underſtaadimgs, ſo alſo with 
hit rate, & adviſed jadgments;& there- 
bby. like reaſon not to be, counter- 
anded,or revoked by ſick, or {leight'ex- 
ifeffons. And this ſeems to me very a» 
. table with the rule, and reaſou ofthe 


bn law. For as reaſon it ſelf doth di- 


Ne, that Nihil gain — eſt equi- 
enn fati 


"andibetion, — . | 
cad modo quo conficitur ; S0 * 
common Law of England, in my unc 
ſtanding, reſolved; as for the purpoſe; 
if the King ent a Clerke to aChurd 
and he is thereupon admitted, and ins 
ſtituted thereunto. Now yet before ir 
duction may this be revoked as a Will 
may. Let if the King ſhall after, anc 
before induction preſent another man 
to this Church without an expreſſe re- b 
peale or countermand of the former p { 
ſentation, it ſhall not hereby be revo 

To beto this Ked. So if Lands were conveyed ty 

To help this 

was the ſtar. certaine uſes, with a clauſe Or power ( rf 

| mate 27-5” revocation ; the ſale of che ſame to ano: t 

43 ther did not revoke the former. But i N 
a fate were meerely at will, then the c 

5 conveyance to another by the common i 

an wen o. Law, amounted to a revocation. Theres 

N fore was the Statute made tempore H 4 7 
rici 8. to redreſſti this, VIZ. chat a re eck 
the King had granted lands, or other 
things to one- his vleafare, thu 
ſhould not be revoked by a grant to anos 
ther without recital of the tormer, and {; 
declaration that the King had det _ be K 
ned his pleaſure. 5 
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„% Being now to conſider of relation it Ke 
1 1. Fein. the | 
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F „ Ex KK CUTOR. | 35 +3 
+ Executors aſſent, it is meet that 
e theſe diſcourſes are principally in- 
d, for thoſe who are not grounded 
its in, or profeſſors of the Law, 
t we ſhew what we meane by relati- 
or what it is in Law, Thus there- 
e be it conceived ; that relation is a 

of fiction in Law, making a thin 

ne at one time to be accepted, — 
ald, or to have its operation, as if 
had been done at another time paſt. 
for the purpoſe, A doth bargain, and 
Wl freehold lands to B, in Auguſt by 
nture, which is not inrolled till Of. 
following, yet this hath ſuch relati- 
co the date of the indenture, that if 
if after that, and before the inrolment, 
rome bound in a Statute, or granted a 
charge, or made a Leaſe for years, 
»# tooke a wife, or committed felony , 
«IM ſhall none of theſe be of any force 
charge or prejudice the ſtate of B, for 
Wat che Law ad judgeth him now owner 
relation as from the time of the date: 
if a ſervant departing in Auguſt, 
6 ſome great breach with his Maſter, 
Me kill his Maſter in October, this is in 
I petty treaſon, as if he had continu- 
in ſervant when he did the fat, becauſe 
he Aaz it 


 Theofficesf” 

it relates to the malice conceived wh 
he was his ſervant. Now then ha 
ſhewed that a term or other chattel: 
or perſonal, paſſeth not, nor is trans fert 
in property to the deviſee until the aflg 
of the executor be thereunto had; we muy 
put the caſe that this aſſent is not had 
a year,or ſome ſuch good ſpace after tl 
teftacors death, & make our queſtion wt 
ther this ſhall have relation to the telttſ, 
tors death, viz. to be in the laws account 
as if it had then been. Or perhaps to ſome 
purpoſes ſo to ſtand, and to others not lo. 
That this is uſeful, and material to be 
known, be it thus ſhewed. One bequeats 
eth his term of tithes of an advowſon olffiy; 
an houſe or land by him firſt leaſed, to t 
under tenant for rent, and dyeth in Map 
the executor aſſenteth to the bequeſt 
October, between which two times titl 
be ſet out, the Church becometh voi 
rent groweth payable ; now if this aflen 
ſhall relate to the teſtators death, fl 

eviſee ſhall have theſe, elſe not; | 
like caſes may be put of the brood Mon 
Cowes, Mares, and Ewes , fallen be 
tweene the death of the teſtator , 
the aſſent; ſo alſo of fleeces of 
ſhorae, &c. 


. 


an ExycuTtoOR. 
Now to come to the point, it is repor- 
ed by the Lord Cooke, to have been held ; 
the late Queenes time, that this aſſent Tr.4:. Ei 
hall, as betweene the Executor, and the CLE 
gatee, have relation to the teſtators caſe, vale 4 
ath; yet ſo that if the Executor before 1, 268 
is aſſent to the deviſee of a leaſe, com- * a- 
Fmicred waſt, now the action of waſt inge foe 
ſhall be brought againſt the Executor, az be- 


Fin the 7 exxit for the waſt done before, — _ 


* id not againſt the deviſee in the Te- 


Bit put the caſe that the legatee , be- 
"yore the Executors aſſent, granted the 


g terme to IS, now if to any purpoſe 


bis aſſent ſhall haye relation, it ſhall 
rtainely ſo be to make good this grant, 
making the legatee to be eſtated 
id conſequently able to grant before 

e executors aſſent ; yet do I not finde 
ay Opinion or reſolution in the Point, 

it finde it debated at the Bar in the 
te Queenes time, between Pxckering 
mad Egerton, in the caſe of adminiftra- 
lon granted to A after her grant of a 

Nee term, left by her inteſtate husband; 
Pat I finde no reſolution therein, nor 
haps wants there material difference 

het wixt that caſe, and the other-: 
or A a 3 3 


| The Office of 8 
r Ei d e ew: 1 
ception of tit ift of owner 
wanting only a circumſtance of aſſent 

it: but here this woman till ad. 
miniftration had not ſo; unleſſe perbai 
the Statute 21. of K. Henry the eighth. 
recting or enjoyning Ordinaries to ę 
adminiſtration, ſhall amount to a kit 
of title ad rem, though not yet ia 
But to returne to the Point of aſſets $: * 
where a reverſion is granted by deed or 
fine, if the leſſee a good time after dei 
atturne, this ſhall have no relation th | 
the time of the grant; So as for 
committed or rent grown due berweed | 
the grant and atturnment, che grant 
can have no remedie. Therefore iti} © 
good for him who buyeth, or hath at 
thing of the gift of a legatee, to ha 
the aſſent of the Executor, beforeth 
fale or gift, well teſtified; or if the aſſenſ 
be not had till after, ler him take a ne 
gift, that be may not reſt in a doubtſi 
caſe, for beſides the premiſcs,that gte 
legiſt, Sir Edward Cooke, when he 
a ptactiſer (to M:ſter Stabbes of N 
fotke, for bis fee) gave his opinion, 
I have been confidently informed , th 
where a leſſee for yeares, being ot 
lawey 


3 


8: 


legatee. 


vith it, doe paſſe, though yet they would : 
not ſo doe, by ſuch words in any leaſe, 4 


Ha curo . 


wed, did grant his terme, and aſter re- 
ed the outlawry, this 4d not make 
| the grant by relation, it not being 
i n the grantor at the time of his-grant : 
| this bath much affinity with the prin- 
Bpel point, for there if the telu on help 
not, the grant is not good from' the 


Divers caſes of bequneſts, conſi Ae and 


ex pounded. 


F a termor of an Houſe, bequeath his ,, l r 

Houſe to B, withour expretſing how 307-conr.” * 
= he ſhould have i it, he ſhall have the , M 
whole terme, and number of yeats. So 5 
of Land. 

Alſo by the name of the Houſe, the 
Orchards, Gardens, and Backſides doe 
paſſe : yea if the Houſe with the appur- 
tenances be bequeathed, thereby che 
lands belonging to the Houſe, or uſed 


| deed, or orant; yet by ſome Civilians or bn sh. 
Canonifts, the Orchard belonging to 
an Houſe ſhall not paſſe by the onely ® 
gift of the Houſe, without ſome words, + 
ſhewing the intent of the Teſtator ſo to 

A a 3 be; 


be; or except one gate or door lead 
well to che orchard, as to the houſe; by 
SER 
. ithout ch help of circum.” 
2 Fence fo.zs it bento ing to the houſe, 
4 If a leſſee for years give his term by his 
will to A, be have it without pay- 
ing any rent, for the executors ſhall pay Js 
it for him, as I finde in the Summiſt, but 
. againk reaſon me thinks. 

pi u If one bequeath his indenture of leaſe, 
his whole ſtate in that leaſe paſſeth. So 
if one bequeath his obligation or other 
ſpecialty, the debt or duty it ſelfe ſhall 
| goe to the legatee; and by the Canon 
wid ut ſap. or Civil Law the very action it ſelſe 
f aſſerb, viz. as I conceive, ability to 
ue the debtor in his owne name; but 
in our Law it is otherwiſe, the ſuit muſt 
be in the executors name, for a debt or 
thing in action cannot be aſſigned except 
by or to the King; and only at the com- 
iet mon Law is the debt recoverable; but the 
© adoue.har., Spiritual Court may force the executor 
Deco ſue or let his name be uſed in the ſuit 
" goods aker for and by the legatee. | 
I If one bequeath all his moveables, 
ere debts due to him ate not bequeathed, 
ns nor corne, nor fruit growing on the 
ACT =. | ground, 


* 


. . 
** 5 


„ ExacUurton £361 

und, nor ſtone, nor timber prepared 

3 the Canoniſts and Civili 
old. 

On the other ſide, if one bequeath the 
moiety of all his goods, the legatee ſhall 
e only the moiety of that which re- 
aines after debts payed , for that only 
to be accounted the teſtators which he 
hath ultra es alienum. 

By a bequeſt of all utenſils or honſ- que.36.8.4 * 
doldſtuffe, plate nor jewels are not given. 194 cs 

If one bequeath to his wife all her ap- Sum. Si 
4 ſhall not have, as ſome Civilians 
y, ber ornaments of gold or ſilver, by 

hich is meant as Itake it, chaines, je w- 
els, bracelets, rings, &c. but others are of 
tontrary opinion, except they be ſuch 
things as are not lawful for her to weare. 

If a Bed be given by a will, Venit orna- 
nent um ejut, ſaith che Civilian;that is, the 
furniture thereof paſſeth, viz. not only the 
bed, bedſteed, bedcloaths, but alſo the 

Curtaines and Valens, as I take it. But I 
think that by gift of a Coach by will, the 
Coach horſes paſle not; yet perhaps the 
furniture of the Coach-horſes may paſſe 
is appuxtenant to theCoach;for ſol think ' + 
they hall doe, rather then by bequeſt of # 
e [the Coach horſes without the Coach. 8 
* | | = 


c 


* ww -. 


Ibid. 
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60 


Idi 


Ibid. 


| and cloathing, or alimma, be 


ſtands with good reaſon and juſtice, fo 


=> oe offeenf - 


If one-bequeach to A meat, « in 


have, ſaith the Civil Law, alſo lodgim 
habiration , and all things neceſſary { 
the maintenance of life; viz. as I 

fire and waſhing, &c. 4 

If one bequeath to his daughter ter 
pounds a yeare for her apparelling, 
ſhe demandeth none in foure years, nc 
ſnall ſne not after that time have the 
rerages of this ten pounds by yeare for 
the time paſſed. 

If a man bequeath one of his horſe 
or cowes, not naming which, to I S, he 
is to chuſe which he will, ſo it be not the 
beſt of all, ſaith the Civil Law, and x 
haps the mention of that exceptio 

rowes out of reſpect to the hariot, which 
the Lord ſhould have, or the mortuary 
which the Parſon ſhould have. 

A man bequeathed thirty pieces off 
twenty ſhillings to A, twenty to B, an 
ten to C, to be had in ſuch a Cheſt o 
Casket, and it is found after bis death 
that there be but thirty in all in that ca- 
ket or box, now each ſhall be abatec 
ratably, ſaith my Summiſt, ſo as A ſhall 
have fifreene, B cen, and C five; and thi 


m___ 1 7 wy _ 
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lo 


an Exxcuros, 
peach hath a proportionable part. And 
were reaſonable, that it were by Pas- 
nent eftabliſhed for Law, that all 
ch legatees and creditors ſhould be 
aid in like proportion, where the ſtate 
ill not ſuffice for full payment of each, 
ather then that an Executor ſhould have 
power to pay one all, and another no- 
thing: yet if the teſtator left ſufficient to 
I make good all thoſe ſixty pieces bequea- 
Jched, Quære, If that which is wanting 
in the casket ſhall not be ſupplied and 
made up, for if the caſes ſollowing four d 
with the ſame Author be good Law, it 
ſnould ſeem ſo to be. 
If one, ſaith be, bequeatheth to 18, sun. sil, 
that which is another mans, and where- *** 
to the Teftator hath no tight, then cughe 
his Executor to buy it, and give it to the 
legatee, or elſe ſatisfie him to the full 
value, and this not only by the Civill, 
but alſo by the Cannon Law, and in fi- 
h| .7* conſciemie, ſaith my author, ; 
Againe, if A bequeath to B, ſuch an id.287. 7 
horſe by name, and after ſell away that + . 
aj}. horſe, and dyeth, nowis his Executor. * 
bound to anſwer the value thereof to B 3 
and if the teſtator after his ſale of thar'® 
horſe had bought another, and called” 


him | 


- © 7 


* 


— 
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The office of 
him by the ſame name as the firſt , naw 
ſhall chis latrer horſe — to B, ſaith thy 
booke , except it can be proved that th 


wid 286, So againe find I. that if one having but 
4 a moiety or one halfe of Green cloſe, 0 


of a ſtack of corn, or other chattel,doth 


give the whole, ſo as the words be appa- 
rent to reach to more then his moiety, 
then muſt the execut. buy out the others 
part for the legatee, or give him the va- 
lue; but if the words be but general, ſo as 
they may be reaſonably ſatisfied with the 
teftators part, no ſupply ſhall be made. 
So alſo if one having goods in pledge, 
bequeath them, it ſhall be conftrued to 
extend no further than his right. 


| Thil.:34.2. A bequeſt is made of an hundred pound 


to be paid at a future time, viz. divers 
years afcer the teftators death; a queſtion 

is made by the Summiſt, whether the 
profit of the money in the meane time, 
ſhall goe tothe legatee or the executor , 
and he reſolves with this difference, if 

| ba the day were given in favour of the ſe · 
= being an infant, who could not 

© ſafely receive it any ſooner,then he ſhall 
"have che profic; but if the reſpite of pay- 
PT | meat 


3 


teſtator ſold the former horſe of purpoſe” g | 
to revoke his will touching that bequeſt. 


4n EX 1 C u TO 1. " 66 © 

ent were in favour of the executor,then 
jall che legatee have but the bare fam 
ithout'atiy addition of meane profits. bo. 
© 1f one bequeath all his tetm or ow 5 Abu 
Fo his execuror for payment of his debts, 331. 
r debts and legacies,it is a void bequeſt, 
becauſe it is no more than theLaw would | 
gay, if be had (aid nothing. So if it be ge- Plow. Co. 
nerally to per forme his will, $45-b. 

If one feized in fee-ſimple of land, be- co lib. t. 
queath it to his executor to pay debts,the a. 
- {executor hath no ſtate of free-hold;for if 
s | be ſhould, then it muſt be either for life, 
e {which might end by his quick death be- 
fore debts payed: or in fec-ſimple,which 
would carry away the land for ever from 
the heire , where perhaps a few yeares 
profits might ſuffice to ſatisfie the debts ; 
ea, then by the death of the executor 
s | the land ſhould deſcend to his heire, and 
1 | not goe to his executor, who would be 
» | executor of the firſt teſtator. 


ving leaſes for years as well as moveables, _ 
the leaſes ſhall not paſſe, as was held in Di 
the time of King Edward the ſixth. And 
ſo alſo was it admitted in Portman caſe, 
for the word Bona comprehendeth only 
moveables by the better opinion th 


Bat the point in that caſe was pertinex 
to this place, viz. a bequeſt ina Will 
all che Teftators goods, and whethe 
thereby a leaſe for yeares paſſeth or not; 
was divers times debated, but not reſd|-! 
ved, the Judges —_— opinion in 
that point; but in another point which 
made an end of the caſe, all agreed. Vet 
the better opinion was, as I find in my re- 
port, that a leaſe would paſſe by ſuch 
words in a Will, though not in a deed or 
grant by word otherwiſe made, for the 
legacies are demandable in the Spiritual 
Court, where Bona & catalla are taken 
for all one. See alſo the ſtat, of Maribr. 
giving an action to the ſucceſſor, Ad re- 
perends bona prædeceſſ. Vet an eject᷑. cuſtod. 
bath been maintained thereupon: ſo al- 
* ſo upon the ſtatute for Executors, de be- 
Ut * nis aſport atis in vita teſtator. hath it been 
* reſolved, and where adminiſtration is 
4 {kUre, 132 5 , 
” ads by granted, it is on] y 0011110 bonorum, with- 
thoſe who out ſpeaking of chattels; yet bath the ad- 
e miniftracor intereſt in leaſes as well as 
a: moveables. Oa the other ſide, the ſtat. de 
e. . reg. mentioning only forfeiture 
ade 2” de catalls is clearly extended to movea- 
®. bles:lo alſo in the writ of aſſiʒ: De catal-. ac 
i que in eo capta fuerint, and in the writ 
-4 | 
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* 
o 


« 
= 


of 


| ny ncCUTOnk I 
xecution upon a ſtatute, there is on- 3 
de word catala; and not bone; and in Na . 
ecaſe reported by Kel wa temp. Hem 354. 
the ſeventh, it ſeemes. bona & catalla 
Nrre taken for Sy»o»5ma,- or all one, 
doth not appeare that theſe ſtatutes 
Sd writs were alledged or conſidered of 
s. £aw. 6. but in Portman: cale the 
Pot of them were. 12511 8 
If one will that his wife or any other 
Il have, or hold, or enjoy the moiety 
his leaſe with his Executor. This im- 
zeth not that the Executor bave the 
er moiety as à legacy alſo, but other- 
iſe as the Law caſts it upon him, no more 
In where the moiety of fee-ſimple land 
deviſed to the younger ſon , thus ſhall. 
t make the elder ſon to have the other 
diety otherwiſe than by deſcent, as be- | 
7eene Low and Carter was conceived. „ 
jut there being a Proviſo in the wives be- Alunb. — : 
queſt,that if ſhe married from the houſe, 
hen,&c. Popbam cap. Juftice,held, that if 
he married at all, this was a marrying W * 
rom the houſe, for ſhe was no longer 
vidow of that houſe , though ſhe mar- 
+ fied with one of that kindred, -and who. $87 7 
. Pad no other bouſe, but would dwell in 
the bequeathed. 


th. » : 
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CHAP. 


Cn Ar. XX. 


Of the Cxecutor of an Execute. 


Should be taxed of omiſſis,if I ſhould 
not ſhew whether the things fore- 
Þ ſpoken of Executors immediate, extend 
des plow, Alſo to the mediate or more remote Ex- 
25 4 ecutors. Affaredly , were I not by the 
t bookes otherwiſe informed, I ſhould 
r Execuror, < thinke i it ſomewhat ſtrange, that the me · 
diate Executor in the fourth, fifth, or 
further degree ſhould not by the rules o 
the Common Law, ſtand in like plight 
Executor to the firſt Teſtator, as the 
firſt and immediate Executor, as well as 
the heire, and aſſignee in the chird or 
thirteenth degree is capable of all ad 
vantages in like ſort as the firſt and im 
. mediate heire, and aſſignee. And in- 
4 deed we find both in the time of Edwar 
the ſecond, and Edward the third, ex- 
. roy ecution ſued out upon a judgment ane 
f ſttatute, by an Executor of an Executor, 
A 4. and why be might not as well maintaine I l 
an action of debt, &c. 1 fee not. Bur 
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-* 


n the teftators gooda N 4 
d ritle to them betore that . 
chout the helpe of that ſtatute, it is 
age if they not be ſuable for. 
bts. But ſince that ſtatute, and at this 
y where by « wvilt a ſpeeiaf traſt is re- 
nmended to an executor , as to fell - 
I, Kc. - this not pefformed in 1 fe 7 54 
| ſhall not be performable by his er- 1 845 . F 
or: dyed! wy 1 an intereſt, 25 19 22 5 
0 profits of —— as — Aud 5 
rs wks ment of 2 2552 io | 
. — H.8:gives d e- 
— | 1 


obe itante bebligd in che teffators life, I 


t Hot. But executors of 1 
bci the equity as well ab 'withink 


eat. 5. Ed. 3 Wal the e tec. oho 
ares at the prand diſtreſſe ſhall an- 


alone Yet tar. Weſtmin. 3. cap, © 2 
for executors ; was taken not to e- 
to Executors of Executors. Duel I 
oor . 


Touching Adnniniſtr ators. 7 
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eee |For if the widows! 
T eater gift, ſo a greater loſſi 
of a abundance. Where 

| | place or peete. 

f eh 15 1 it may find grei: 
of Preſer ing from loſſe 5 


25 The 95%. af the debts, 254 fo fond? | 
| Un 0 may fr may be ſo different, * 
gs) juſt motive to. 


Y fp 1 255 to | pay. more ts! | 
1 15 bj der Fee toe 2 ſo to 
e to Kh another! 


perhaps be uſe for money, 
e for -, OS 


I of inferi 
155 leaſe; ch 99 e 
ye to! he cke ro rſt mer 1 
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ke TILL dot ir . 

, while ſt no = 
! point of right. "honed i 
In to have made an equal diviſion bore the - 
hilde between the mothers, who were 


dynt claymers and competitors for it. 
© See more of conſcience Doc. and a 


